BEFORE THE TEXAS BOARD OF NURSING
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In the Matter of Registered Nurse § REINSTATEMENT

License Number 420385 §

issued to R. J. WATKINS JACKSON § AGREED ORDER

On this day came to be considered by the Texas Board of Nursing, hereinafter
referred to as the Board, the Petition for Reinstatement of Registered Nurse License Number
420385, held by R. J. WATKINS JACKSON, hereinafter referred to as Petitioner.

An informal conference was conducted on April 26, 2016, at the office of the Texas
Board of Nursing, in accordance with Section 301.464, Texas Occupations Code. Petitioner

appeared in person.

FINDINGS OF FACT

L. Prior to institution of Agency proceedings, notice of the matters specified below in these
Findings of Fact was served on Petitioner and Petitioner was given an opportunity to show
compliance with all requirements of the law for retention of the license(s).

2. Petitioner waived notice and hearing, and consented to the entry of this Order.
t

3. Petitioner received a Diploma in Nursing from Harlem Hospital School of Nursing, New
York, New York, in September 22, 1962. Petitioner was licensed to practice professional
nursing in the State of Texas on January 12, 1970. Petitioner also received a Baccalaureate
Degree in Nursing from Tuskegee University in 1968, a Masters of Science in Nursing
Degree from Indiana University in 1971, and a Doctorate Degree from Texas Southern
University 1982.

4. Petitioner's nursing employment history includes:
1962 - 1964 RN Harlem Hospital
‘ New York City, New York
1?65 - 1967 Not employed in nursing
6/68 - 8/68 Instructor West Penn Hospital

Pittsburgh, Pennsylvania
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Petitioner’s nursing employment history continued

9681971 Notemployedinnursing -~ - o
1971 - 1972 Instructor Prairie View A&M University
Prairie View, Texas
1972 - 1973 Assistant Professor Houston Baptist University
Houston, Texas
1973 - 1989 Assistant Professor University of Texas Health
Science Center
Houston, Texas
1973 - 1989 Instructor Houston Community College
Houston, Texas
1973 - 1989 Instructor Alvin Community College
Alvin, Texas
1989 - 1996 Director of Nursing College of the Mainland
Texas City, Texas
1996 - 1999 Administrator American Wellness Center
Houston, Texas
2000 - 2004 Accounting Starting Point Recovery
Center
Houston, Texas
2005 - 2009 Director of Nursing Allstar Home Health Agency
Houston, Texas
2005 - 2009 Alternate Administrator Allstar Home Health Agency
Houston, Texas
2009 - 2011 Director of Nursing/ Oceno Health Services, Inc.
Consultant Houston, Texas
5. On January 28, 2011, Petitioner's license to practice professional nursing in the State of

Texas was revoked by the Texas Board of Nursing. A copy of the January 28, 2011,
Opinion and Order of the Board is attached and incorporated herein by reference as a part

of this Order.
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6. On or about October 17, 2015, Petitioner submitted a Petmon for Remstatement of Llcense

= ~"to practice professional nursing in the State of Texas.™ TooTTTTTe T

7. Petitioner presented the following in support of his petition:

7.1.

7.2.

7.3.

7.4.

7.5.

7.6.

Letter, dated June 20, 2014, from Ron Fishbeck, Supervising Officer, Harris County
Community Supervision, Houston, Texas, reflecting Petitioner’s termination of
community supervision under Cause #115373201010.

Letter of support from Linda Petree, RN, Comfort, Texas, stating she has known
Petitioner for about twelve (12) years. Ms. Petree worked with Petitioner at several
home health agencies. Ms. Petree found Petitioner to be extremely knowledgeable
in the field of nursing practice. She is efficient and highly competent in all areas.

She is an asset to the nursing community and extremely suitable and desirable as a
supervising nurse. Petitioner is very personable and able to manage personnel well
in an ever changing and stressful field. She is a mature, highly educated, and straight
forward person. Ms. Petree highly recommends her nursing license to be reinstated.

Letter of support from Joshua A. Watkins, Houston, Texas, stating he has known
Petitioner for ten (10) years and had the pleasure of working with her at four (4)
facilities. Mr. Watkins has the opportunity to experience the magic of her
competence with Allstar Home Health as an Alternate Administrator. Her
knowledge of home health rules and regulations of local, state and federal guidelines
allowed Mr. Watkins to feel assured that Petitioner was capable of doing the job.

Petitioner gives 100% of her time to help others without malice. She is a wonderful
asset to the nursing field.

Letter of support from Nkoli Mbonu, RN, Sugar Land, Texas, stating she hired
Pétitioner in March 2015 as a Quality Assurance compliance person for her office.
Petitioner has been very thorough with policies and procedures for local and federal
regulations. She is attention-detailed, organized, competent and helpful with the
organization. Ms. Mbonu strongly recommends that the Board reinstate Petitioner’s
license so that she can be more useful with her organization.

Letter of support from Robert E. Jackson, Houston, Texas, stating he has known
Petitioner for over thirty-five (35) years. Petitioner has always faced adversity with
dignity, pride and purpose. She will add so much to the quality of the nursing
profession and the healthcare industry upon her reinstatement. Mr. Jackson humbly
urges the Board to reinstate Petitioner’s license to practice nursing.

Documentation of the required continuing education contact hours.

8. The Executive Director considered evidence of Petitioner's past behavior in light of the
character factors set out in 22 Tex. Admin. Code §213.27 and determined that Petitioner
currently demonstrates the criteria required for good professional character and relicensure.

/420385 007
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Relicensure of Petitioner poses no direct threat to the health and safety of patients or the

10.

~~public provided-Petitiotier complies with the stipulations outlined in this Order. .~~~

The Executive Director's review of Petitioner’s eligibility for relicensure has been made on
the basis of Petitioner's disclosures.

CONCLUSIONS OF LAW

Pursuant to Texas Occupations Code, Sections 301.451-301.555, the Board has jurisdiction
over this matter.

Pursuant to Section 301.467, Texas Occupations Code, the Board may refuse to issue or
renew a license, and may set a reasonable period that must lapse before reapplication.
Pursuant to 22 TEX. ADMIN. CODE §213.26, the Board may impose reasonable conditions
that a Petitioner must satisfy before reissuance of an unrestricted license.

The Board may license an individual with prior behaviors inconsistent with the Board's
character requirements if, upon evaluation of the factors in 22 Tex. Admin. Code §213.27,
and pursuant to 22 Tex. Admin. Code §213.33, the Board is satisfied that the individual is
able to consistently conform her conduct to the requirements of the Nursing Practice Act,
the Board's Rules and Regulations, and generally accepted standards of nursing practice.

This Order is conditioned upon the accuracy and completeness of Petitioner's disclosures.
Any subsequently discovered discrepancies will result in investigation and possible
disciplineiry action, up to revocation of Petitioner's license(s).
TERMS OF ORDER
REINSTATEMENT OF LICENSURE

IT IS THEREFORE AGREED and ORDERED, subject to ratification by the Texas

Board of Nursing, that the petition of R J] WATKINS JACKSON for reinstatement of license to

practice nursing in the state of Texas be GRANTED and Registered Nurse License Number 420385

is hereby REINSTATED and PETITIONER shall receive the sanction of a LIMITED LICENSE

WITH STIPULATIONS in accordance with the terms of this Order.

/420385 007 -4- J1-LL-RN



While under the terms of this Order, PETITIONER SHALL NOT provide direct
patient care. For the purposes of this Order, direct patient care involves a personal
relationship between the nurse and the client, and includes, but is not limited to:

teaching, counseling, assessing the client's needs and strengths, and providingskilled

II.

nursing care.

COMPLIANCE WITH LAW AND APPLICABILITY

While under the terms of this Order, PETITIONER agrees to obtain, read, and

comply in all respects with the Nursing Practice Act, Texas Occupations Code, §§301.001 ef seq.,

the Rules and Regulations Relating to Nurse Education, Licensure and Practice, 22 TEX. ADMIN.

CODE §§211.1 et seq., and this Order.

IIL.

A.

PETITIONER SHALL pay all re-registration fees, if applicable, and
PETITIONER'S licensure status in the State of Texas will be updated to
reflect the applicable conditions outlined herein.

This Order SHALL apply to any and all future licenses issued to
PETITIONER to practice nursing in the State of Texas.

This Order SHALL be applicable to PETITIONER's nurse licensure compact
privileges, if any, to practice nursing in the State of Texas.

PETITIONER may not work outside the State of Texas in another nurse
licensure compact party state without first obtaining the written permission
of the Texas Board of Nursing and the Board of Nursing in the nurse
licensure compact party state where PETITIONER wishes to work.

REMEDIAL EDUCATION COURSE(S)

In addition to any continuing education requirements the Board may require for

licensure renewal, PETITIONER SHALL successfully complete the following remedial education

course(s) within one (1) year of relicensure, unless otherwise specifically indicated:

/420385-007

A.

A Board-approved course in Texas nursing jurisprudence and ethics that
shall be a minimum of six (6) hours in length. The course's content shall
include the Nursing Practice Act, standards of practice, documentation of
care, principles of nursing ethics, confidentiality, professional boundaries,
and the Board's Disciplinary Sanction Policies regarding: Sexual
Misconduct; Fraud, Theft and Deception; Nurses with Substance Abuse,
Misuse, Substance Dependency, or other Substance Use Disorder; and Lying
and Falsification. Courses focusing on malpractice issues will not be
accepted. Home study courses and video programs will not be approved.
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B. The course “Sharpening Critical Thinking Skills,” a 3.6 contact hour

online program provided by the National Council of State Boards of Nursing
(NCSBN) Learning Extension.

SHALL CAUSE the instructor to submit a Verification of Course Completion form
or SHALL submit the continuing education certificate, as applicable, to the attention
of Monitoring at the Board's office. PETITIONER SHALL first obtain Board
approval of any course prior to enrollment if the course is not being offered by a pre-
approved provider. Information about Board-approved courses and Verification of
Course Completion forms are available from the Board at

www. bon.texas. gov/compliance.

IV. RESTORATION OF PATIENT CARE PRIVILEGE AND/OR
UNENCUMBERED LICENSE(S)

SHOULD PETITIONER desire to provide direct patient care, PETITIONER SHALL
petition the Board for such approval, at which time, the PETITIONER MUST satisfy all then
existing requirements for re-issuance of the privilege to provide direct patient care. Further, the
Board may impose reasonable conditions that must be satisfied by the PETITIONER before
re-issuance of an unencumbered license, which, at a minimum, shall include the remedial education
courses, work restrictions, supervised practice, and/or employer reporting which would have been

requirements of éhis Order had the license(s) not been placed in limited status.

BALANCE OF THIS PAGE INTENTIONALLY LEFT BLANK.

CONTINUED ON NEXT PAGE.
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PETITIONER'S CERTIFICATION

1 understand that I have the right to legal counsel prior to signing this Reinstatement Agreed
Order. I waive representation by counsel. I certify that my past behavior, except as disclosed in my
Petition for Reinstatement of Licensure, has been in conformity with the Board's professional
character rule. I have provided the Board with complete and accurate documentation of my past
behavior in violation of the penal law of any jurisdiction which was disposed of through any
procedure short of convictions, such as: conditional discharge, deferred adjudication or dismissal.
I have no criminal prosecution pending in any jurisdiction.

I have reviewed this Order. By my signature on this Order, I agree to the Findings of Fact,
Conclusions of Law, Order, and any conditions of said Order. I waive judicial review of this Order.
- I understand that this Order is subject to ratification by the Board. When this Order is ratified, the
terms of this Order become effective, and a copy will be mailed to me. I agree to inform the Board
of any other fact or event that could constitute a ground for denial of licensure prior to reinstating
my license to practice Registered nursing in the state of Texas. I understand that if I fail to comply
with all terms and conditions of this Order, my license(s) to practice nursing in the State of Texas
will be revoked, as a consequence of my noncompliance.

7%
Signed this 47 dayof _Izer. 2044

Q Qﬂd/ﬂd_i""/
R.J. ?SATKJNS JACKSON, Petitioner

Sworn to and subscribed before me this _2 2 day of __{J) mé » 20 _L§

SEAL Qﬂ' ;"‘ {

Notary Public in and for the State of Tz x 3 -
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WHEREFORE, PREMISES CONSIDERED, the Texas Board of Nursing does
hereby ratify and adopt the Reinstatement Agreed Order that was signed on the _27th  day of

May , 2016, by R. J. WATKINS JACKSON, Registered Nurse License Number 420385,

and said Order is final.

Effective this _ 21st dayof __ July ,2016.
Katherine A. Thomas, MN, RN, FAAN

‘ Executive Director on behalf
’ of said Board
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. DOCKET NUMBER 507-10-3575
. INTHE MATTER OF s

i) I

'
PIBOg 3Y) JO 1010241 PANNOIXY

. -BEFORE THE STATE OFFI(
PERMANENT CERTIFICATE - § .
. NUMBER 420385 . S "§ .- -OF "
~ ISSUED TO : §
, RJ WATKINS JACKSON - § ~ ADMINISTRATIVE HEARIN(

OPINION AND ORDER OF THE BOARD '

TO: R.J. WATKINS JACKSON
. clo WENDLE VAN SMITH, ATTORNEY
ANDERSON & SMITH, ATTORNEYS AND
COUNSELORS AT LAW
ONE ARENA PLACE
7322 SOUTHWEST FREEWAY, SUITE 2010
HOUSTON, TX 77074

ROY G. SCUDDAY

ADMINISTRATIVE LAW JUDGE
-.300 WEST 15TH STREET-

AUSTIN, TEXAS 78701 .

At the regularly scheduled pubhc meeting on January 27 28 201 1 the Texas Board
of Nursmg (Board) considered the followmg |tems (1) The Proposal for Decision (PFD)
~regardlng the above cnted matter; (2) Staﬁ’s recommendatlon that the Board adopt the
.PFD regardmg the reglstefed nur§|ng license of R.J. Watkins Jackson with changes; and‘
(3) _Respondént's_ recomm.end.ation: to the Board regardfng the Pl;'D and .order, if any.

The Board finds that after proper and timely notice was given, the above styled case

was heard by an Administrative Law Judge (ALJ) who made and filed a PFD containingthe -

ALJ's findings of facts and conclusions of |aw.A The PFD Was properly served on all parties
and all parties were given an opportunity to file exceptions and replies as part of the record
-herein. Staff filed Exceptions to the PFD oh September 16, 2010. The Respondent did
not file a response to Staff's Ekceptions. The ALJ issued a ruling on Staff's Exceptions on
October 6, é010. in which he modified Finding of Fact Number 9 and Conclusions of Law

Numbers 6 and 7.

“SuISINN JO PIrOg SEX3)
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The Board, after review and due consideration of the PFD, Staff's exceptions, Staff's

recommendatrons and Respondent s presentatlon dunng the open meetrng, if any. adopts

all of tﬁ.e‘ findings of fact and conclusions of law of the ALJ contained i in the PFD as if fully
. sét outand ‘separately.stated- herein,.inoluding Finding oleact Numh_er Q‘and Concﬁlusion
Aof Law‘Numher 6 as modified by the ALJ in his let.te-r‘ruli.no of'O.c:tobe'r".tS,i'Zdt 0, .with the
"‘exception of Conolusion of L‘aw Number 7, which is not adopted by the Board beoause it
’ _isnota proper conclusron of law. All proposed f ndlngs of fact and conclusions of law filed
by any party not specrﬁcally adopted hereln are hereby denied.
Conclusion of Law Number 7 ‘
The Government Code §20_01L058(e) authorizes the Board-to ohanpe a finding of |
~ fact or conclusion of law made by the ALJ, orto vacate or modify an order issued btrthe
- ALJ if the Board determines that the ALJ did not properly apply or inte'rp'ret applicable law,
.agency rules written polrcres or pnor admrnlstratwe decusrons The ALJ drd not properly
apply orinterpret applicable !aw in this matter when he mc!uded his recommended sanctlon
asa conclusron‘of law. A recommendatlon fora sanotlon ss‘not a proper conclusion of law.
An agency is the final decision maker regarding the imposition of sanctions. Once it has
" been determined that a violation of the law h.as-‘occurred. the sanotion isa rnatter for the
agency's discretion. The choice of penalty is vested in the agency, not in the courts. The
agency. is charged by law with discretion to ﬁ)t the penalty when it deterrnines that the
statute has been violated. Thus, the Board is not required to give presumptively binding
effect to an ALJ's recommendation regarding sanctions in the same manner as with other
findings of fact and conclusions of law. Further, the'mere labeling of a recommended
sanction as a conclusion of law or as a finding of fact does not change the effect of the
ALJ's recommendation...[Tlhe Board, not the ALJ, is the decision maker concerning

sanctions. See Texas State Board of Dental Examiners vs. Brown, 281 S.W, 3d 692 (Tex.



App. - Corpus Christi 2009, pet. filed); Sears vs. Tex..State Bd. of Dental Exam'rs, 759

S W 2d 748 751 (T ex.App. -Austrn 1988, no pet), Firemen's & Polrcemens CiviiServ. .

: : Commn Vs. Bnnkmeyer 662 S. W 2d 953, 956 (Tex. 1984)' Granek vs. Tex. State Bd. of
Med Examrs 172 S. W.3d 761 781 (Tex.App. -Austm 2005 pet denled) The Board
re]ects Conelusron of Law Number 7 because rt isa recommended sanctlon and not a
. proper conclusron of law Further the Board retalns the authonty to determine the- ﬂnal
: sanctron in this matter The Board believes that disciplinary action in this matter is
warranted based upon the adopted Findings of Fact and Conclusions of Law Numbers 4
and 6. However, the Board disagrees with the ALJ that the proper sanction should be a
_probated suspension of the‘Respondent’s Iioense coupled with probationary stipulations
for the duration of the Respondent’s term of community supervrsron Further, the Board
finds that the ALJ erred in applying applrcable law and the Board s rules written policies,

and prior admrmstratrve decisions in formulatmg this recommendatlon. Based.upon
‘applicable law, the Board's rules, policies, and prior administrative decisions, the Board
- finds that the Respondent's license should be revoked.

The Board notes, atthe outset, thatthe ALJ's recommended sanctionisinconsistent
with his own ﬁndings of fact and conclusions of faw. Conclusion of Law Numoer 6 states
that Board Staff proved that Respondent’s previous criminal conduct supports the
revocation of her lioense. Nevertheless, the ALJ. recommends the probated suspension
.of the Respondent's license in lieu of license revocation. Thrs recommendatron is
inconsistent and illogical. Further, the ALJ’s recommended sanction is rnconsrstent with
22 Tex. Admin. Code §213.33(b), the Board' Disciplinary Guidelines for Criminal Conduct,
and -the Board's Disciplinary Sanctions for Fraud, Theft, and Deception. Section
213.33(b)provides for licensure revocation for unprofessional conduct that results in'a

financial loss to patients or the public in excess of $4,999. The Respondent’s conduct



resulted in a ﬁnancial loss to the public in an amount greater than or equal to $200,000,

as rs set out in Fmdnng of Fact Number 6. Further, the Board's Disciplinary Guldehnes for

e e P gy g oA st cns g t—

Cnmmal Conduct provide for license revocation in matters involving a felony offense of

theft greater than $1,500 where the judicial order of deferred adjudlcatlon occurred less

a ‘than f ve years ago The Respondent recelved a deferred adjudlcatron for the fi rst felony . .-

offense of theft greater than or equal to $200,000 a year and a half ago as is set out in

Frndrng of Fact Number 6. Further -the Board ] Dlscrplmary Sanctions for Fraud Theft,

and Deception authorize llcensure revocation in matters involving fraudulent, decettful.
intentional, andlor,willful. misconduct that results in-harm or potential for harm to another
person. Although the Board adOpts the Findings of Fact without 'modiﬁcation. the Board

does not find that the Respondent’s rehabilitative efforts set forth in these findings are

‘sufﬁcient to overridethe Board’s rules, policies, and guidelines that supportthe revocation

of the Respondent's license. Fmally. the revocation of the Respondent’s license is
consistent wrth the Board s prior. admrmstratrve decisionsin drscrphnary matters with similar -
facts. ‘As such, the Board finds that the Respondents' license should be revoked.

IT 1S THEREFORE ORDERED that Permanent Certiﬂcate Number 420385,
previously issued to RJ WATKINS JACKSON, to practice:nursing in the State of Texas
be, and the same is hereby, REVOKED. _ |

" ITISFURTHER ORDERED that Permanent Certificate Number 420385, previously
issued to RA.J.V WATKINS JACKSON, upon receipt of this Order, be immediately delivered

to the office of the Texas Board of Nursing.



ITIS FURTHER ORDERED that this Order SHALL be applicable to Respondent's

multi-state. privilége, if any, to practice nursing in the State of Texas.

Entered this ﬁ day of January, 2011.

TEXAS BOARD OF NURSING

 KATHERINEA. THOMAS, MN; RN " -
EXECUTIVE DIRECTOR FOR THE BOARD:

Attachment: Proposél for Decision; Dockét No. 507-10-3575 (September 1,-2010).



State Office of Administrative Hearings

Cathleen Parsley :
Chief Admnmstratxve Law Judge -

Scptember 1, 2010
- Katherine A. Thomas, M.N., RN g ’ * VIA INTER-AGENCY
Executive Director - . ‘ .
- Texas Board of Nursing

333 Guadalupe, Tower III, Suxte 460
Austin, Texas 78701

RE - Docket No. 507-10-3575; In the Matter of Permanent Certlficate
No. 420385 Issued to R. J Watkins Jackson

Dear Ms‘ 'I'homaS'

Please find enclosed a Proposal for Decision in. this case. It contains my- recommendatlon
and underlying rationale.

Exceptions and rcphes may be filed by any party in accordance with 1 TEX. ADM[N
CODE § 155 507(c), a SOAH rule which may be found at www.soah state.tx.us.

Smcerely,
Roy G Scudday %
Ad:mmstratnvc Law Judge
RGS/ap -
. Enclosure

XC: R Kyle Hensley, Assistant General Counsel, Texas Board Nursmg, 333 Guadalupe, Tower III Ste 460,

Austin, TX 78701 - VIA INTER-AGENCY
Dina Flores, Legal Assistant TBN, 333 Guadalupe Tower 11, Ste. 460, Austin, TX 78701 - VIA INTER-

- AGENCY
Wendle Van Smith, Anderson & Smith, Attorneys and Counselors at Law, One Arena Place,
7322 Southwest Freeway, Suite 2010, Houston, TX 77074-VIA REGULAR MAIL

William P. Clements Building
Post Office Box 13025 € 300 West 15th Street, Suite 502 4  Austin Texas 78711-3025
(512) 4754993 Docket (512) 475-3445 Fax (512) 475-4994
http://www.soah.state.tx.us



SOAH DOCKET NO. 507-10-3575

IN THE MATTER O

BEFORE THE STATE OFFICE

: §
PERMANENT CERTIFICATE §
NO. 420385 ISSUED TO . § .
L L § - . OF
“'R. J. WATKINS JACKSON, s see el
"~ "Respondent - §  ADMINISTRATIVE HEARINGS -
. PROPOSAL FOR DECISION

Staff of the Texas Board of Nursing (Staff/Board) brought action against R. J. Watkins
Jackson (Respondent) for violating TEX. OcC. CODE ANN. (Code) § 301.452 and 22 TEX.
ADMIN. CODE (TAC) § 217.12, based on Respondent’s criminal history, including her felony
‘probation for Theft. 'I’hé proposal for decision finds that R¢spondént’s .chistered Nurse (RN) - -
Aliccns‘c should be suspended, but that the suspension should be fully probated. .

L. JURISDICTION, NOTICE, AND PROCEDURAL HISTORY

The hearing convened August 26, 2010, before ALJ Roy G. Scuddé& in the William P.
Clements Building, 300 West 15 Street, Fourth Floor, Austin, Texas. Staff was répresented by
R. Kyle Hensley, Assistant General Coun;el. Respondent was ‘rcprcsented by attorney

Wendle Van Smith. The record closed at the conclusion of the hearing. -

Matters concerning notice and jurisdiction were undisputed. Those matters are set out in

the Findings of Fact and Conclusions of Law.
II. DISCUSSION
A. Background
Respondent has been licensed in Texas as an RN in since 1970. On September 4, 2009,

Staff sent Respondent a Notice of Formal Charges filed against her. On April 8, 2010, Staff sent
Respondent its Notice of Hearing.
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Staff submitted multiple exhibits. Respondent subhitted one exhibit and testlﬁed on her
‘own behalf. ‘

- 1. ‘Unéisﬁuied Facts .

Respondent, ‘Wh‘o is 69, has beeﬁ a Registered Nurse since 1962. On May 28, 2009, in -

Cause No. 1153732 in the 209® District Court of Hams County, Texas, Respondent entered a

plea of Nolo Contendere to the 1% degree felony offense of Theﬁ grcater than or equal to

$200,000, adjudication was deferred, and ReSpoﬂdent was placed -on community supervision for

A a period of ten years, ordered to pay restitution in the amount of $66 995.77 and court costs,

perform a total of 200 hundred house of community service at the rate of 10. hours per month,
and pay the restitution at the rate of $600 00 pcr month.!

2, Respondént’s Testimony

_ ‘Respondent accepted responsibility for the theft that Was'the‘fesult of Medicare fraud,
although she was not .dirgcﬂy.inyolvgd in the fraud. She paid $50,000 in restitution prior to
~ being granted deferred adjudication. She has ﬁaid $1,000 a month in addition to the required
-$600.00 a month toward the restitution amount, whxch now stands at $44, 481.90, and at which
rate she will have the entire amount paid in 28 rnonths She completed the commumty service .
hours teaching English as a second language in a six-month period, which was one-third of the

time provided. She expressed remorse for her actions.

Respondent submitted a letter from Ron Fishbeck; her supervision dfﬁcer, stating that
results of Respondent’s random alcohol/drug tests were negative, that no subsequent arrests or
new charges have been filed, that she reports as scheduled, has maintained stable employment,

and has no direct or indirect involvement with Medicare or Medicaid billing. Respondent works

' Bd. Ex. 6.



Tavt-
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oo =s --—-as-a-Quality-Assurance-nurseat - Oceno-Health-Service & Home-health care service. -In that"
position, although she has access to patient records, she does not deal directly with patients and

does not have access to patient financial records or insurance information.
. °C. . Analysis

Code § 301.452(b)(3) provides that a person is subject to disciplinary action for “a
conviction for, or placement on deferred adjudication cqmmiuiity Sliper\"ision. or .deferred .
disbosition for, a felony or for a misdemeanor involving moral turpitude.” The Board rule at
22TAC § 213.27(b)(3) provides that one of the factors to consider in evaluating good
professional character in disciplinary matters is any’ “conviction for a felony or for a
misdemeanor involving moral turpitude or order of probation with or without an adjudication of }
guilt for an offense that would be a félony or misdemeanor involving mofal turpitude if guilt
were adjtidicatcd.” -Thc rule at 22 TAC § 213.28(b)(2)(A)(viii) lists “Theft greater or equal to
$1500” as being an offense against property that diréctly relates to and affects the jaractice of

nursing. .

The Diséiplixxéary Matrix of the Board found at 22 TAC § 213.33(b) provides that

' discipline for placement on deferred adjudication for a felony will be reviewed under the Board’s
Disciplinary Guidelines for Criminal Conduct. Those Guidelines provide that, for the crime of
Theft involved in this case, the proper sanction if the licensee is not‘on felony probation is to
issue the license with stipulation, but if the licensee is on felony probation, to revoke the license.

The Guidelines-set forth the reasoning for these sanctions as follows:

Offense Against Property that involves an intent to deprive person of his/her
property without his/her consent. Theft is a crime of moral turpitude, Patients
under the care of a nurse are vulnerable by virtue of illness or injury, and the
dependent nature of the nurse - patient relationship. Patients frequently bring
valuables (medications, money, jewelry, items of sentimental value, checkbook,
or credit cards) with them to a health care facility. Nurses frequently provide care
in private homes and home-like settings where all of the patient’s property and
valuables are accessible to the nurse. Nurses frequently provide care in settings
without direct supervision. Theft crimes raise serious concerns whether a
nurse/nurse applicant can be trusted to respect a patient’s property/possessions in
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patient’s person and property.

‘It is clear from the Board rules and Guidelines that Resbondent’s deferred adjudication
for theft is a basis for rcvocatlon of her license.? However as statcd in the Guidelines, each case

must be consndered onits own ments

Respohd‘ent has no direct contact with patients, which is the major concern set forth in the
sanction rationale. -Respondent has no involvement with Medicare or Medicaid billfng, and has
no access to patient financial records. Respondent is diligently working to pay the full amount of
restitution as so'on:as possible, well before the scheduled end of the community Sﬁpervision
period. Respondent has no other history of criminal activities. In addition, any failure of
Respondent to continue complying with the terms of her community supervision could result in a
judgment pf conviction being entered againstAher that would serve as the basis for immediate

revocation of her license.

III. RECOMMENDATION

Based upon the above discussion, the ALJ recommends that Respondent’s registered
nursing license be suspended but that the suspension be probated subject to such condmons as
required by the Board, which conditions should remain in effect for the remainder of the period
that Respondent is on communit)} supervision. Inasmuch as no evidence was submitted

regarding costs, no costs should be imposed against Respondent.

IV. FINDINGS OF FACT

1. R. J. Watkins Jackson (Respondent) has been licensed as a registered nurse by the Texas
Board of Nursing (Staff/Board) since 1970.

2. On September 4, 2009, Staff sent Respondent a Notice of Formal Charges filed against
her.

? 1t should be noticed that the Guidelines refer to felony probation but do not cléarly equate that with

community supervision as part of deferred adjudication, which are two different things.
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The notice of hearing contained a statement of the time, place, and nature of the hearing;
a statement of the legal authority and jurisdiction under which the hearing was to be held;
a reference to the particular sections of the statutes and rules mvolved, and a short plam

N statement of the matters asserted : ‘ .-

The hearmg convened - August 26, 2010 in the William P. Clements Building,

300 West 15"‘ Street, Austin, Texas. -

On May 28, 2009, in Cause No. 1153732 in the 209" District Court of Harris County,
Texas, Respondent entered a plea of Nolo Contendere to the.1* degree felony offense of
Theft greater than or equal to $200,000, adjudication was deferred, and Respondent was
placed on community supervision for a period of ten years, ordered to pay restitution in
the amount of $66,995.77 and court costs, perform a total of 200 hundred house of -
community service at the rate of 10 hours per month, and pay the restitution at the rate of
$600.00 per month. ‘

Respondent paid $50,000 (out of a total of $117,000) of restitution prior to the deferred
adjudication procedure. She has paid $1,000 a month in addition to the required $600.00
a month toward the restitution amount, the balance of which now stands at $44,481. 90,
and at which rate she will have the entire amount paid off in 28 months.

Respondent completed the community service hours teaching English as a second
language in a six-month period, which was one-third of the time provided.

Respondent accepted responsibility for the theft that was the result of Medicare fraud,
although she was not dlrectly involved in the fraud. She expressed remorse for her
actions.

Results of Respondent’s random alcohol/drug tests were negative, no subsequent arrests
or new charges have been filed, she reports as scheduled, has maintained stable
employment and has no direct or .indirect involvement with Medicare or Medlcald
billing, -

Respondent works as a Quality Assurance nurse at Oceno Health Service, a home health
care service. In that position, although she has access to patient records, she does not
deal directly with patients and does not have access to patient financial records or
insurance information.

IV. CONCLUSIONS OF LAW

The Texas Board of Nursing (Board) has jurisdiction over this matter pursuant to TEX.
OCC. CODE ANN. (Code) ch. 301.



. SOAH DOCKET NO. 507-10-3575 PROPOSAL FOR DECISION PAGE 6

-=—-2——===Fhe=State-Office-of- Admuustranvc—Heanngs*hasqunsdxctaon—oversﬁ\e—hcanngﬂnﬁhw~7.w-—.—~—-_-_--»
proceeding, including the authority to issue a proposal for decision with proposed '
findings of fact and conclusions of law, pursuant to TEX. Go.ya’:r CODE ANN. ch. 2003.

3. - Notice of the hearing on the merits was provided as required by Code § 301.454 and by
. the AdnﬁnistrativeAProcedure Act, TEX. GOV’T CODE ANN. §§ 2001.051 and 2001.052.

. 4 Respondent is subject to dxsclplmary action by the Board pursuant to- Code
§ 301 452(b)(3) :

5. Staff had the burdeu of proof by a preponderance of the evidence.

6.  'Based on Findings Nos. 6-11, Staff has failed to prove that Respondent’s previous
criminal conduct supports the revocatnon of her license pursuant to 22 TEX. ADMIN. CODE
§§213.27 and 28. ‘

7. Bascd upon Fmdmgs of Fact Nos. 6-11 and Conclusion of Law No. 6, the Board should

suspend Respondent’s registered nurse license, but fully probate the suspenswn subject to

. such conditions as required by the Board, which conditions should remain in effect for the
remamder of the period that Respondent is on commumty supervxsxon

SIGNED September 1, 2010.

Rom SCUDDAY :
ADMINISTRATIVE LAW SE

'STATE OFFICE OF ADMINISTRATIVE HEARINGS



