28-0167 DAG ALD PAGE

I3,
[
3]

1

I

; ;
gkR/24/2015 15:94

«3.
BEFORE THE TEXAS BOARD OF NURSING
DOCKET NUMBER 507-09-1567

)
§

52
o=}
=g
==
[oaRe
E
2 d
o 6
e o
8 e
25
2

o
55
o
j=a=d
o O
o o
=R
o«
& 3
o 8
IRl
8 &
&
=

WA AR HOR R R AR R RO AR bR k¥

o —
» o
2 ©
g g
g
& &

<
5 g
8 g
g =g
2, g
= £
= o
[+l <

o
3 g
=3 S
g

i=d
o Q
£
s
il
g
»

In the Matter of § AGREED ORDER ADOPTING
' §
Vocational Nurse License Number 155171, § PROPOSAL FOR DECISION
§
Issucd to BERNARDINO PEDRAZA JR § AND IMPOSING STIPULATIONS

Whereas, on August 7, 2009, this matter was heard before an Administrative Law Judge,
who issued a Proposal for Decision (PFD) on April 12, 2010.

Whereas, at its regularly scheduled public meeting on July 22-23, 2010, the Board
considered the PFD and issued an Opinion and Order of'the Board, adopting findings of fact (FOL)
.and conclusions of law (COL), ex¢ept for COL No. 7, and revoked Respondent’s license to practice
nursing in the State of Texas.

Whereas, Respondent filed a suit for judicial review of the Board's fuly 200 Order in
Hidalgo County District Covrt (“District Court Case") on August 12, 2010 in Cause No. C-2541-
10-B.

Whereas, the Respondent's petition for judicial review of the Board's Order remains
unresolved. As a result, and in an attempt o avoid fu.rther litigation costs and delay of the
resolution of this matter, the Respondent and the Board have agreed to settle the Respondent's
appeal of the Board's Opinion and Order of the Board, issued July 23, 2010, by withdrawal of the
July 23, 2010 Order and substitution of this Agrecd Order and its terms.

Therefore it is AGREED and ORDERED:
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The FOF and COL in the PFD issued by the ALJ on April 12, 2010 ar¢ re-adopted by the

Board without modification and.are incorporated herein for all purposes.

This Agreed Order shall supersede the Opinion and Order of the Board issued on July 23,
2010.

The approval and ratification of this Agrecd Order shall resolve the Respondent's
pending appeal in Cause No, C-2541-10-B and any issues stemming from said appeal in either the
Hidalgo County District Court or the 13th Court of Appeals.

This Agreed Order shall not become effective until the appeals currently pending in the

Hidalgo County District Court and the )3th Court of Appeals have been dismisscd by the parties.

S.OF
L SANCTION

IT IS THEREFORE AGREED and ORDERED, subject to ratification by the Texas Board
of Nursing, that Vocational Nurse License Number 155171, previously issued to BERNARDINO
PEDRAZA JR , to practice nursing in Texas are hercby SUSPENDED and said suspension is
PROBATED under the following stipulations:

II. SEX OFFENDER EVLAUTION

Within 60 davs of the date that this order is ratified by the Board, Respondent shall complete
a_sex_offender evaluation by Board-approved evaluator Xit W. Harrison or such_other
evaluator approved by the Board that meets the requirements specified by the Board in its
adopted Guidelines for Physical and Psychological Evaluations, which may bc found at the
following web address: http://www,bon.texas.gov/pdfs/eval-gyidelines.pdf. RESPONDENT

SHALL:
. Notify the performing evaluator of this Order of thc Board prior to
completing the cvaluation;
. Cause the performing evaluator to send a report of the evaluation to the

Board's office; and
Comply with any recommendations made by the evalvator for therapy or
other follow-up, in addition to the probationary terms stated herein.
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f the evaluation states that the PO NT currently lacks fitness to practice nursi
RESPONDENT'S license(s) status SHALL CONVERT FROM A PROBATED STATUS TO
AN ENFORCED SUSPENDED STATUS WITHOUT FURTHER NOTICE OR
OPPORTUNITY FOR HEARING and shall remain in an enforced suspended status until

such time as the same evaluator deems the RESPONDENT safe to return to direct patient
care,

IT IS FURTHER AGREED, upon verification of successful completion of the above
requirements, AND ONCE THE EVALUATOR CONCLUDES RESPONDENT IS SAFE TO
PRACTICE, RESPONDENT will be required to comply with all. recommendations of the
evaluator and the following terms of PROBATION, in accotdance with the terms of this Order,
for a minimum of two (2) years AND until Respondent fulfills the additional requirements of this
Order.

II.  COMPLIANCE WITH LAW AND APPLICABILITY

While under the terms of this Order, RESPONDENT agrees to comply in all respects with
the Nursing Practice Act, Texas Occupations Code, §§301.001 ef seq., the Rules and Regulations
Relating to Nurse Education, Licensure and Practice, 22 TeX. ADMIN. CODE §§211.1 er seq., and
this Order,

. RESPONDENT SHALL pay all re-registration fees, if applicable, and
RESPONDENT’S licensure status in the State of Texas will be updated 10
reflect the applicable conditions outlined herein,

. This Order SHALL apply to any and all future licenses issued to
Respondent to practice nursing in the State of Texas.

. This Order SHALL be applicable to Respondent's nurse licensure compact
privileges, if any, to practice nursing in the State of Texas.

. Respondent may not work outside the State of Texas in another nurse
licensure compact party state without first obtaining the written permission
of the Texas Board of Nursing and the Board of Nursing in the nurse
licensure compact party state where Respondent wishes to work,
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IV. REMEDIAL EDUCATION COURSE(S)

In addition to any continuing education requirements the Board may require for licensure
renewal, RESPONDENT SHALL successfully complete the following remedial cducation courses

within on ear of the of the date that this order is ratified by the Board, unless otherwi
specifically indicated.

RESPONDENT SHALL, successfully complete a course in Texas nursing jurisprudence and
ethics, RESPONDENT SHALL obtain Board approval of the course prior to enroliment only if
the course is not being offered by a pre-approved provider, Home study courses and video
programs will not be approved. In orglcr for the course to be approved, the target avdience shall
include nurses. It shall be a minimum of six (6) contact hours in length, The course's content shall
include the Nursing Practice Act, standards of practice, documentation of care, principles of
nursing ethics, confidentiality, professional boundaries, and the Board's Disciplinary Sanction
Policies regarding Sexval Misconduct, Fraud, Theft and Deception, Nurses with Chemical
Dependency, and Lying and Falsification. Courses focusing on malpractice issues will not be
accepted. RESPONDENT SHALL CAUSE the sponsaring institution to submit a Verification of
Course Completion form, provided by the Board, to the Office of the Board to verify
RESPONDENT's successful completion of the course, This course shal] be taken in addition to
any othet courses stipulated in this Order, if any, and in addition to any continuing cducation

requirements the Board has for relicensure. Board-approved courses may be found at the following

Board webslte address: hitp://www, bne. state te us/about/stipscourses hgml.

V. EMPLOYMENT REQUIREMENTS
In order to complete the terms of this Order, RESPONDENT must work as a nurse,

providing direct patient care in a licensed healthcare setting, for a minimum of sixty-four (64)

hours per month for eight (8) quarterly periods [two (2) years] of employment. This requirement
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will not be satisficd until eight (8) quarterly periods of employment as a nurse have elapsed. Any

quarterly period without continuous employment with the same employer for all three (3) months
will_not count_towards completion of this requirement. Periods of unemployment or of
cmployment that do not require the use of a registered nurse (RN) or a vocational nurse (LVN)

license, as appropriate, will not apply to this period and will not count towards completion of this

requirement.

A.  Notifying Present and Future Employers: RESPONDENT SHALL
notify each present employer in nursing and present each with a complete
copy of this Order, including all attachments, if any, within five (5) days of
receipt of this Order. While under the terms of this Order, RESPONDENT
SHALL notify all future employers in nursing and present cach with a
complete copy of this Order, including all attachments, if any, prior to
accepting an offer of employment.

B. Notification of Employment Forms: RESPONDENT SHALL CAUSE
each present employer in nursing to submit the Board's "Notification of
Employment" form to the Board's office within ten (10) days of receipt of
this Order. RESPONDENT SHALL CAUSE each future employer to
submit the Board's "Notification of Employment form” to the Board's office
within five (5) days of employment as a nurse.

C.  Direct Supervision: For the first year (four (4) quarters] of employment as
a Nurse under this Order, RESPONDENT SHALL be directly supervised
by a Registered Nurse, if licensed as a Registered Nurse, or by a Licensed
Vocational Nurse or a Registered Nurse, if licensed as a Licensed
Vocational Nurse. Direct supervision requires another nurse, as applicable,
to be working on the same unit as RESPONDENT and immediately
available to provide assistance and intervention, RESPONDENT SHALL
work only on regularly assigned, identified and predetermined unit(s).
RESPONDENT SHALL NOT be employed by a nurse registry, temporary
nurse employment agency, hospice, or homec health agency.
RESPONDENT SHALL NOT be sclf-employed or contract for services.
Multiple employers are prohibited.

D. Indirect Supervision: For the remainder of the probation period,
RESPONDENT SHALL be supervised by a Registered Nurse, if licensed
as a Registered Nurse, or by a Licensed Vocational Nurse or a Registered
Nurse, if licensed as a Licensed Vocational Nurse, who is on the premises,
The supervising nurse is not required to be on the same unit or ward as
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RESPONDENT, but should be on the facility grounds and readily available
to provide assistance and intervention if necessary. The superviging nurse
shal] have a minimum of two (2) years’ experience in the same or similar
practice setting to which the Respondent is currently working.
RESPONDENT SHALL work only regularly assigned, identified and
predetermined unit(s). RESPONDENT SHALL NOT be employed by a
nurse registry, temporary nurse employment agency, hospice, or home
health agency. RESPONDENT SHALL NOT be self-employed or contract
for services. Multiple employers are prohibited.

E. Nursing Performance Evaluations: RESPONDENT SHALL CAUSE
- sach employer to submit, on forms provided to thc Respondent by the
Board, periodic reports as to RESPONDENTS capability to practice
nursing. These reports shall be completed by the nurse who supervises the
RESPONDENT and these reports shall be submitted by the supervising
nurse to the office of the Board at the end of each three (3) month quarterly

period for sight (8) quarters [two (2) years] of employment as a nurse,

V1. FURTHER COMPLAINTS

If, during the period of probation, an additional allegation, accusation, or petition is
reported ot filed against the Respondent's license(s), the probationary period shall not expire and
shall automatically be extended until the allegation, accusation, or petition has been acted upon by

the Board.

VII. RESTORATION OF UNENCUMBERED LICENSE(S)

Upon full compliance with the terms of this Order, alf encumbrances will be removed from
RESPONDENT'S license(s) to practice nursing in the State of Texas and RESPONDENT may be
eligible for nurse licensure compact privileges, if any.

BALANCE OF THIS PAGE INTENTIONALLY LEFT BLANK.

CONTINUED ON NEXT PAGE.
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RESPONDENT'S CERTIFICATION

l'understand that | have the right to legal counsel prior to signing this Agreed Order. 1 have
reviewed this Order. I neither admit nor deny the violation(s) alleged herein. By my signature on
this Order, I agree to the entry of this Order, and any conditions of said Order, to avoid further
disciplinary action in this matter. [ waive judicial review of this Order. [ undorstand that when
this Order becomes final and the terms of this Order become effective, a copy will be mailed to
me. [understand that if 1 fail to comply with al{ terms and conditions of this Order, I will be subject
1o investigation and disciplinary sanction, including péssiblc fc;'oeation of my license(s) to

practice nursing in the State of Texas, as a consequence of my noncompliance. .

“h
Signed this 2=7_day of =3 =% 90 1S

BERNARDINO PEDRAZA JR, Respondent

'’y
this L r of_ Twin e 5o \S.

Sworn to and subscribed before me day of
SEaL ,ﬂ%&é/&/
\\\\%mm,,, I -

N A i,
& Q}i\'s,..%«)-(/ , Notary Public in and for the State of Tex RS
& WY R %
= * “ &(/O A
-"‘? :-" &.b :,1‘;& )
E H § "g Apgrov —
% '." ‘b ‘G.: .‘: ".s
“?}/ .,"-ﬂ"%ﬁs o'.'. é‘ ~ —_— -..__, —
4”// ’2‘3'26'\%‘ \*‘Q RaulA: 0, Attorney for-Respondent - -
i b

Signed this = fc;ayof‘ Jhne 205
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WHEREFORE, PREMISES CONSIDERED, the Texas Board of Nursing does hereby

ratify and adopt the Agreed Order that was signed on the 294, day of

:/ une ,20_/5, by BERNARDINOQ PEDRAZA JR, Vocational Nurse License

Number 155171, and said Order is final.

Signed and effective this 5 day of MW , 2015

Aeer (2

Katherine A, Thomas, MN, RN, FAAN
Executive Director on behalf
of said Board




State Office of Admm1strat1ve Hearings

: Cathleen Parsley
. Chief Administrative Law Judge

April 12,2010

Katherine A. Thomas, M.N., R.N. VIA INTER-AGENCY
Executive Director '

Texas Board of Nursing

333 Guadalupc, Tower I11, Suite 460

. Austin, Texas 78701

RE: Docket No. 507-09-1567; Bernadino Pedraza, Jr.
Dear Ms. Thomas:

Please find enclosed a Proposal for Decision in this case. It contains my recommendation
- and underlying rationale. '

Exceptions and replies may be filed by any party in accordance w1th 1"TEex. ADMIN.,
CoDE § 155.507(c), a SOAH rule which may be found at www.soah state.tx.us.

\\ncerely,

Amij L. Larson
Administrative Law Judge

ALL/ds
Enclosures .
XC: R Kyle Hensley, Staff Attorney TBN, 333 Guadalupe, Tower 11, Ste. 460, Austin, TX 78701 - ViA
INTER-AGENCY
Dina Flores, Legal Assistant TBN, 333 Guadalupe, Tower 111, Ste. 460, Austin, TX 78701 - (with 2 CD(s);
Certified Evidentiary Record) — VIA INTER-AGENCY
Raul Guajardo, Law Office of Raul Gusjardo, 706 E. Umversuy Drive, Edinburg, TX 78539VIA:

REGULAR MAIL

William P. Clements Building
Post Office Box 13025 4 300 West 15th Street, Suite 502 #  Austin Texas 78711-3025
(512) 4754993 Docket (512) 475-3445 Fax (512) 475-4994

Lo M rmrmmr enah etate tX US
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PROPOSAL FOR DECISION

Staff of the Texas Board of Nursing (Staff/Board) brought this action against Bernadino

Jr, (Respondenf) to revoke his vocational nursing license pursuant to the Nursing Pra_ctice

Act' and the Board’s rules.? Staff alleged that Respondent violated the Board’s rules by engaging in

sexually inappropriate contact with three women® and by performirig a comprehensive exam of a

patient
2006, w
Center i

t exceeded his qualifications. Staff alleged that the alleged conduct occurred in 2004 and
hile Respondent was employcd asa Licensed Vocational Nurse (LVN) at Knapp Medical

n Wcslaco Texas.

|The Administrative Law Judge (ALJ) finds that the preponderance of the evidence:

establishes that Respondent violated the Board’s rules and is, therefore, subject to disciplinary

sanctio

. However, based on the evidence 'presénted, the ALJ does not recommend revocation of

Respondent’s LVN license. Instead, the ALJ recommends that the Board suspend Respondent’s

LVN lidense for a period of two years, and that the suspension be fully probated, subject to

Respond ent’s compliance with terms and conditions established by the Board.

- Btaff also sought to impose the costs of the proceedings against Respondent, but offered no

evidencq regarding this issue. Accordingly, the ALJ does not recommend that the Board assess

those co

represen

5ts against Respondent.

I. JURISDICTION, NOTICE, AND PROCEDURAL HISTORY

The hearing convened August 7, 2009, before AL] Ami L. Larson at the McAllen

Muxﬁci;:r Court Building, 1601 N. Bicentennial, McAllen, Hidalgo County, Texas. Staff was

ed by R. Kyle Hensley, Assistant General Counsel. Respondent appeared and was |

2

3

TEX. OcC. CODE (Code) ch. 301 ef seq.
22 TEX ADMIN. CODE (TAC) ch. 211 ef seq.
'I'he women are identified only by their initials in this Proposal consistent with Staff’s complaint and in an

effort to protect their pnvacy
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represented by attorney Raul Guaj ardo. The i‘ccj,ord closed on February 12, 2010, at the conclusion of
the briefing schedule established by the ALJ.

Matters concerning notice were not disputed and are set out in the Findings of Fact and
‘Conclusions of Law. On May 27, 2009, Respohdent filed a Motion}tov Dismiss for Want of
Jurisdiction. Staff filed a written response on May 28, 200'9v On June 29, 2009, the ALJ issued an
order denying Respondent’s motion.*

II. APPLICABLE LAW

'LVNs are subject to disciplinary action by the Board, including liccpsc suspension or
revocation,’ for engaging in unprofessional or dishonorﬁbie conduct that, in the Board’s opinion, is
“likely to deceive, defraud, or iﬁjure a patient or the public.” Additionally, the Board may take
disciplinary action against an LVN who fails to care adequately for a patient or conform to the
minimum standards of acceptable nursing practice in a manner that, in the Board’s opinion, eXposes

a patient or other person unnecessarily to a risk of harm.™

The Board’s rules have defined unprdfcssional conduct for which LVNs may be disciplined
to include: céusing or permitting physical, emotional, or verbé.l_ abuse or injury or neglect to the |
client or the Ipublic;’ violating professional boundaries of the nurse/client relationship including
physical, sexual, or emotional exploitation: " or engaging in sexual conduct with a client, touchinga

« e . . . 3 ] H!
client in a sexual manner, or requesting or offering sexual favors by languagc or suggestive behavior.

’ No briefs were filed other than Staff’s initial closing brief, which was filed and faxed o Respondent on
December 29,2009,

* Order No. 10, signed June 29, 2009,
§ Code § 301.453(a).
7 Code § 301.452(10).
' Code § 301.452(13).
-7 22TAC §217.12(6)(C).
® 22 TAC §217.12(6)D).
' 22 TACS 217.12(6)(E).
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‘The Board’s prior rules, in effect until September 28, 2004, similarly defined unprofessional -

conduct|to include: knowingly causing or permitting physical or. emotional injury to any person;”

engaging in sexual contact with a patient/client;"* or physically or emotionally exploiting a

patient/glient."”

The Board’s rules also provide for disciplinary sanctions against LVNs who fail to conform

to the mjnimum standards of acceptable nursing practice, regardless of whether actual injury to any

person

professi

as sustained. These minimum standards require that LVNs recognize and maintain

nal boundaries of the nurse-client relationship,' and that they implement measures to

promotea safe environment for clients and others.”

~ The Board is required to adbpt a schedule of disciplinary sanctions to ensure that the severity

of sanctipns imposed is appropriate to the type of violation or conduct that is the basts for disciplinary -

.action."

In determining the appropriate disciplinary action; the Board is required to consider whether

previous|disciplinary action has been imposed, whethcr multiple violations were committed, the

seriousngss of the violation(s), the threat to public safety, and any mitigating factors;‘? A history of

disciplinfry action or the commission of multiple violations may warrant the imposition of more

severe s ctions,-}vincluding license revocation.® The Board’s rules set forth additional factors to be

considergd by the Board in determining ‘apprc-)p'riate sanctions, including:

1) evidence of actual or potential harm to patients, clients, or the public;
) evidence of alack of truthfulness or trustworthiness;

Hr)

b Applicable to the allegations made by B.S. from August 2004.

" 22 TAC §239.11(22).

' 22 TAC §239.11(22). -

't 22 TAC § 239.11(23). -

¥ 22 TAC §217.11(1)(J) (cffective September 28, 2004); 22 TAC § 239.11(27(L) (effective until September

"l 22 TAC § 217.11(1)(B). (effective beginning September 28, 2004).
Code § 301.4531(a).
Code § 301.4531(b).
Code § 301.4531(c).

=4 -y
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3) evidence of misrepresentation(s) of knowiedge, education, experience, credentials,
or skills which would lead a member of the public, an employer, a member of the
health-care team, or a patient to rely on the fact(s) misrepresentcd where such

- reliance could be unsafe;

4) evidence of practice history;

5) evidence of present fitness to practice;

6)  evidence of previous violations or prior disciplinary history by the Board or any
other health care licensing agency in Texas or another jurisdiction;

7) the length of time the licensee has practlced

8) the actual damages, physical, economic, or otherwise, resulting from the vxo]a’uon

9)  the deterrent effect of the penalty imposed; :

10).  attempts by the licensee to correct or stop the violation;

11)  any mitigating or aggravating circumstances; _

12)  the extent to which system dynamics in the practice setting contributed to the
problem; and

13)  any other matter that j Jusncc may require. o

I ‘SUMMARY OF ALLEGATIONS AND EVIDENCE?

Staff made multiple allegations against Respondent concerning his interactions with three
* women while hc was workmg asan LVNat Knapp Medxcal Center in Weslaco, Texas, in 2004 and
20062

A. BSX

1. Allegations

Staff alleged that, on August 24, 2004, while working as an LVN, Respondent violated the
Board’s rules with respect to his interactions with B.S., the mother of a minor patient. -Specifically,

Staff alleged that Respondent looked at B.S.’s breasts, pulled her bra strap, and tapbed her on the

22 TAC § 213.33.

™ This is not an exhaustive description of all evidence presented, but rather a summary of the relevant evidence
that the ALJ found to be significant in making the findings, conclusions, and recommendations contained in this Proposal
for Decision. _ . , . :

2 The hearing on the merits was based on the aliegations set forth in Staff’s First Amended Formal Charges.
Staff’s Exhs. 3Aand 4.

* Staff’s First Amended Formal Charges refers to this person as V.S. Apparently, that is & typographlcal error
since the evidence demonstrates that her initials are B.S.
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buttocks Staff further alleged that Respondent’s conduct caused emotional harm to B.S., and that
hxs beﬂavmr constitutes grounds for the Board to take disciplinary action agamst Respondent.”

2. Evidence |
a.  B.S.’sAccount

{B.S. testified at the hearing and also submitted a written statement dated August 24, 2004,
to pe; mEnncl at Knapp Medical Center about Respondent’s interactions with her at the Knapp

Medical Center emergency room on August 24, 2004.”

1) . Written Statement

B.S. issued a written statement the day after the events she complained of took place.™
According to her written statement, B.S. brought her 16-year-old son to the emergency room on the
evening of 'A'ugust 23, 2004, and, while she and her son were waiting in an exam room to be

~evaluated by a doctor, Respondent entered and exited the room at various times. At one point,
Respondent stood against a cabinet and looked at B.S.’s breast. The doctor then entered thé exam

- room, eyaluated her son, and instructed Rcspondcnt to apply a half-splint. At that point, the doctor

and Respondent left the room. When Respondent returned with supplies, he asked B.S. if she would

help hirh apply the half-splint, which she did. After that, Respondent applied an ace bandage to

B.S.’s spn and left the room, informing B.S. that he would return with discharge instructions.

When Respondent returned, he asked her to get up from the c;hair in which she was sitting to
sign the |discharge papers.” B.S. stated that her son was lying in the bed with a baseball cap on his
face at that time, She indicated that, ‘when she got up to sign the discharge papers, Respondent

3 Code § 301.452(b)(10) and (13); 22 TAC § 239.11(22),(23), and (27)(L).

2 Staffs Exh. 6, page 1.
: ‘ *{ The record is unclear about whether the events underlying Staff's allegations concerning B.S. occurred on
August 22{ 23, or 24, 2004, Staff's alleges that the conduct occurred on or about August 24, 2004, however, and the
exact date|is not consequential to the claims, defenses, or ultimate determination in this matter, based on the tomlny of
the evidente presented.

"T The statement is dated August 24, 2004, and refers to events that took place the preceding night.
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“gfabbcd my bra strap and pul]ed‘ it a little and then gently let it go.” She reported that she then.
said “excuse me” and “pulled away with an exprcssxon onmy face.” B.S. recounted in her statement
that Rcspondcnt then looked at her and smiled, at which point her son looked up and said, “what?”
- B. S. told her son that they should go and, as she helped him into a wheel chair and pullcd the room

curtain open, Respondent “tapped me on my butt twice as [ walked out of the room.”

B.S.’s written statement further indicated that, as she was leaving the trauma room with her
son, she saw the hospita] “house supcrvisor”' walking up the hallway and she pointed out
Respondent to him, and asked what Rcspondcnt’s name was. The supervisor then told her
Respondent’s name and asked her what had happened. B.S. told the house supervisor whgt had
~occurred, and he advised her to- write a report and call in the morning.® B.S. also noted in her

written statement that Respondent referred to her as “mamita.”
2) Testimony

At the hearing, B.S. testified that she ’was employed at Knapp Medical Center, and had
worked there for the past eleven years. In Augﬁst 2004, she was W6rking as a wound care specialist, -

and she currently works as a Certified Nurse’s Assistant.

B.S. testified that, on- the evening of August 24, 2004, she took her son, who was
approximately 14-years-old,” to the emergency room at Knapp Medical Center because he had

~ dislocated his shoulder while playing football.

She stated that she kncw Rcspondcnt was an cmployee at Knapp, and she had secn him in the
halls before, but had never spoken to him prior to that evening. After she and her son went through
the triage process, they were assigned to a room atthe back of the emergency departmcnt The room

to which they were assigned had both a glass door and a curtain,

 B.S.’s written statemenit has several names completely redacted, making it impossible for the ALJ to
determine the people mentioned, including the person B.S. was advised to call.

% B.S.'s testified that her son had been 16, but in her written statement indicated that he had been about 14 years
old,
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'éUpon'cntcringthe room, her son lay on the bed and was assessed and positioned by a nurse

other tl:lan Respondént,- in preparation for the conscious sedation technique used to treat her son’s

dislocated shoulder. After that nurse left, Respondent entered the room and asked if everything
‘was okay. B.S. testified that she said “yes” and, as she was standing at the foot of her.son’s bed _

Respondent came over to her, stood on her left side, and adjusted her bra strap by picking lt uP,
moving it, and letting 1t go. She stated that “you could actually hear the httlc snap.”

B.S. testified that she was wearing a big T-shirt and warm-up pants at that time, as she always
did aftet finishing work. She denied, however, that her bra strap was showing or that she ever asked
RsponFent to adjust her bra strap. 'B.S. testified that she believed Respondcnt s behavior was not
approprjate from a nurse and that it made her feel very uncomfortable. B.S. testified that she was
very qua’ angry, and disgusted by Respondent’s behavior.

According to B.S., after Respondent snapped her bra strap, she jerked back and said, “what
‘the ‘F’ are you doing,” at which point her son, who was lying on the bed, looked at her and asked
what had happened. B.S. told him that nothmg had happcned and that it would be okay, and

Respondent then left the room.

en her son was ready to be discharged, a nurse other than Respondent gave them their
prescriptions and discharge forms, which B S. signed. Then Respondent re-entered the room with -
a wheeldhair and indicated to the other nurse that he would take over and handle the situation.

}%LS. stated that, since she worked at Knapp and knew the procedures there, she took it upon
herself tp get her son and leave. As she was putting her son into the wheelchair, Respondent was
holding the wheelchair arm. She testified that, as she bent 6vcrjto help her son get out of bed and
-intd the wheelchair, “I got three taps on my butt.” B.S. denied the possibility that I_QCSIf)C?ndﬁmt was
~ frying to|help her or that he put his hand on her lower back, hip or thigh, rather than her buttocks.
She' also denied ever asking Respondent to do that or engaging in- any banter or flirting with

Respondent . She stated that Respondent’s behavior toward her was not welcome.
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As she was léaving the room, B.S. saw the house supervisor coming around the corner. She
testified that she told him, “Bernie just adjusted my bra strap and, as ] was leaving right now with
my son, he tapped me, you know, on my butt three times.” She then told-the house supervisor to

“handle it” because she had to take her son home. -

B.S. did not initially mention anything at the hearing about Respondent looking at her
breasts, but when asked by Staff whether that had occurred, she said “at one time, [ believe his eyes -
~ did go down” and that they stopped mid-torso.  She testified that it made her uncomfortable, but
she could ﬁot recall whether it had occurred before or after Respondent snapped her bra strap and
tapped her bottom. Staff also asked B.S. whether Respondent called her “mamita” that night, but
she testified that she could not recall. |

B.S. stated tﬁaf there were several nurses in her son’s room that evening at various times,
including a Fillipino nurse. She denied, however, that any of the other nurses looked like
Respondent and stated that she knew it was Respondent, and not the other nurses, who had touched
her bra and buttocks. She testified that Respondent was wearing a name tag that night, which said,
“Bernie Pedraza, LVN.”

A couple of days later, B.S. was “called in to risk managem‘ént”_at the hospital and éskcd
what had happened. She explained what had occurred and was told that the hospital would take care
of it from there. She was also aéked to write down what happened so she completed the written
statement that was admitted as evidence® According to B.S., Knapp personnel never followed up
with her and Respondent continued to work at the Knapp emergency room. She-denied having met
with Respondent after the incident, and testified that she has been very embarrassed and humiliated '

by her experience with him since it happened.

At the hearing, B.S. denied that Respondent ever asked her to help him apply a half-splint
for herson, and insisted that they were there for her son’s shoulder injury. She acknowledged thata

half- splint is only used on an ankle and agreed that her written statement refers toa half-splint. She

3 Staff Exh. 6, page 1.
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testifi ed that nonetheless, she believed her son was there that night for a shoulder injury. She noted,
| however, that she has several boys, all of whom are athletic and hav_c sustained various iojuries
-ploying sports over the years. She stated that she has made multiple trips to the emergency room
with them and that one of her sons has dislocated his shoulder three times before. She testified
that, although there is a possibility that she was mistaken about the nature of her son’s injury on the
evening at issue, shc has remamcd and contmues to be, clear about RcSpondcnt s conduct toward
her thaf mght |

b. Respondent’s Account

Respondent also completed a written statement and testified about the events complained
of by B S.2 Atthe hearing, Respondent agreed that it would be sexually inappropriate for a nurse
to snap fhe bra strap or touch the buttocks of a patient’s mother. He denied ever having done either
of thosq ﬁxings to B.S., however,

Respondent’s written statement is not dated, but was evidently written after he was notified
that B.S. had made a complaint against him.* In his written statement, Respondent recalled that a
patient complaining of foot pain, accompanied by his mother, had been assigned to one of his
rooms shortly after mxdmght on August 22, 2004. Respondent noted that he recogmzcd the
patient’$ mother from a previous visit, at which time she had mentioned that she was a Knapp
cmployfre Accordingly, Respondent tried to speed the process along. He explained that he believed

his _mteractlon with B.S. was more like coworker- to-coworker than nurse-to-patxcnt

()ncc the doctor evaluated B.S.’s son and prescribed a plan of care, Rcspondent_ and the
doctor left the room. Respondoht then returned with 'dxc needed supplies and began to apply a
' splint tothe affected leg. Because B.S. was a coworker, he asked her to help him apply the splint to
her son’s leg. According to Respondent, B.S. held the patient’s leg with both hands while

w

. Staff‘s Exh. 6,.pages 2-3. It is not clear from the record when this statement was ‘writtcn by Respondent.
*] StafPs Exh. 6, pages 2-3.
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Respondent wrapped it with a bandage. Respondent stated that he was concentrating on applying -
the bandage properly and denied ever having stared at B.S.’s breasts. After wrapping and -
 positioning the injured leg, Respondent explained to B.S. and her son that he would return shortly

with a wheelchair and discharge instructions.

When he returned to the, room, Respondent assxsted the patient into the wheelchaxr He
_ then placed the clipboard with instructions at the foot of the stretcher and asked B.S. to come around
the stretcher_to sign and receive a copy of the instructions. After Respondent went over the
insuuctioﬁ; with B.S. and she signed them, B.S, tried o back up her son’s wheelchair. Respondent
testified that she bumped into the stretcher and chair as she weﬁt backward.

‘Respondent aséertcd that he “then piaccd my hand on her back to offer help, however
simultaneously she backed up successfully [sic].” B.S. then attempted to open the curtain to the
room, but was unable to open it fully. Respondent stated that he then pldced his hand on her
shoulder to gesture her aside so that he could open the curtain for her. According to Respondent,
" B.S. then exited the room, pushing her son’s wheelchair. Responaent said, ‘_‘good luck. and good
bye mamita” to her because he could not remember her name, and he gave her “a friendly pat on

the shoulder.” B.S. then said good bye and thank you.

: Respondent included his writteh staternent concerning B.S. _in aletter he sent to the Board in
2006, concerning a different allegation.* "At the conclusion of his 2006 letter to the Board,
Respondent referenced the allegations that had been made by B.S. and stated, that the accuser in
that case “backtracked her accusations and later denied any misconduct in the presence of
Mary Humphreys, Nurse Manager, at that time in a sit ' down meeting stating that it was a

misunderstanding on her part also apologizing for any problems she may have caused [sic).”

M StaffExh. 5.
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B.

Board’

0.C.
1. Allegations

Staffalleged that, on November 4, 2004, while working as an LVN, Respondent violated the
5 rules by touchmg the exposed underwear of O. C the mother of a mmor panent Staff

B fu_rther alleged that Respondent’s conduct caused emotional harm to o.C. and that his behavior
' constxt?tes grounds for the Board to take dxsc1p1mary_ action against Respondent.”

2. | Evidence
a. 0.C.’s Account

In November 2004, O.C. brought her 27-month-old son to the Knapp Medical Center

emergency room because he had a high fever, was lethergic, and she was conccrned. because he

had been born with a heart abnormaiity. After waiting for some period of time at the emergency

room, Jnurse came to get O.C. and her son. O.C. testified that the nurse was male, but she stated

that she|did not know his name. Several males then came into the room to check her son, including

the nurje, a doctor, and another person who took blood from her son.

0.C. testiﬁed‘ that, at some point, a male nurse-asked her some questions about her son and

told her|that he was retarded. She also testified that later, in the exam room, while she was lying

d'own'by the bed and checking on her son, her underwear was showing above the elastic waistband

of the pd.nts she was vs}earihg. She testified that the nurse then touched her underwear.

did so,

0.C. described the nurse’s action as plckmg up her underwear She testified that, when he
it sounded like he snapped the elastic. O.C. stated that it made her feel bad when he did

that, but|she noted that, at thc time, she was more concerned about her little boy. .0.C. denied ever

having’

flirted with the nurse or that she ever asked him to touch her underwear. She indicated that

when sh¢ thinks about what happened, it makes her feel bad.

*1Code § 301.452(b)(10) and (13); 22 TAC §§ 217.11(1)(B) and (J), and 22 TAC §§ 217.12(6)(C),(D), &nd (E).
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According to O.C.’s testimony, she did not talk to anyone at Knapp Medical Center about
what had hajapened, but submitted a letter about it. She stated that she had some relatives working
at Knapp and that they told her that it was better to turn in the complaint in writing. O.C. testified
that she wrote a letter in Spanish, describing what happened.* She could not recall when she wrote
the letter or when she t'unicdvi't in to the hospital. She testified that she did not hear from Knapp
Medical Centér after she wrbte the letter and thqught ,,thcj_' had forgotten about it. She also testified
that the nurse who touched her underw_ear wés Hispanic, but she could not recall what he looked

like or whether he had been wearing a name tag,
b.  Respondent’s Account

" Respondent denied touching O.C.’s underwear. He acknowledged, however, that he had
contact with O.C. on the night in question and that she helped him to ad.minister an injection to her
child. He asserted that, after O.C. bent over to help, “her shirt was up and her pants were down.”
Respondent testified that he “just pulled on her shirt to in‘ake her aware that she was exposed”
because he had to leave the room to check on other patients. Respondent said that he had to leave
the door to the room open after he left so that he could make sure the child was all right following
the injection. He explained that he did not want O.C. to be exposed to others in the hallway with her

underwear showing. ~ ,

Respondent said that he tried to tell O.C. to readjust her clothing, but O.C. did not hear him
 because her baby was crying and she was trying to console her child. Respondem then tried to pull
her shirt down by touching the bottom part of her shirt. Respondent denied that he could have

% At the hearing, 2 letter, which was handwritten.in Spanish, ostensibly by O.C., was offered as e\_/ideqce by
Staff, along with an English translation, Staff Exh. 6, pages 4-9. Respondent did not object to the adm.lsswn of that
exhibit at the hearing and, accordingly, it was admitted by the ALJ. However, Respondent hfxd previously filed a
written objection to the exhibit, asserting that the letter was incomplete and the translation prov:c.led by Staff was not
accurate, The ALJ did not rule on Respondent’s objections because, at 2 telephonic pre-.hearmg. conference held
May 1, 2009, Staff indicated that it would not seek to offer either the letter or its translation into evidence. Based on
Staff’s representation, the parties agreed that the objections were moot and need not be ruled on. Although
Respondent waived his objection by failing to re-urge it at the hearing when the evidence was offcr?d by Sfaff, the AL]
has reviewed the letter and translation and has determined that the Spanish letter admitted into evidence is missing at
least one page and is not complete. Additionally, the English translation appears to include statements that dp not
correspond to the portions of the Spanish letter that was offered by Staff. Moreover, the ALJ notes that the letter is not
dated or signed and was not authenticated by O.C. at the hearing.. Accordingly, the ALJ finds that pages 4-9 of
Staff’s Exh. 6 are not reliable and, therefore, are not given any weight by the ALJ.
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rnisscd; her shirt and touched her underwear instead. He testified I believe I tquched her shirt,

.bccausib — I mean, to touch her underwear, that’s too — that’s not being polite.”

Respondent testified that after this incident, he recounted his version of events to hospital

personnel and was told to take three days off from work.

~ [Respondent also made a written_ statement, which he signed, regarding this incident™
Respordent’s written statement said that he'agrcé,d with 0.C.’s account of the events on the night in
questioh “up to the point of touching her underwear.” He indicated that as she helped him, her shirt
and pants separated, exposing her underwear. He further noted that, when he 'completc:d the
injection, he “made her aware by slightly coveririg her side by attempting to pull the back side of her
shirt/blouse, but did not cover too much of anything due to her pants needed to be readjusted.” He
_then indicated that, before opening the door and exposing her to the people passing by, he stood at )
‘the do-o - for several seconds to allow her to adjust herself. Respondent asserted that he was helping
- ‘herby %n'nging it to her attention and was not engaging in sexual harassment of any kmd

c. M
L. Allegations

. Btaff alleged that, on July 4, 2006, while working as an LVN, Reépondent violated the
Board’s|rules by fondling the breasts a.tid nipples of patient J.M. during a medically unnecessary
breast , and by failing to have another staff member present and refusing to a}low IM's
" husband to be present during the exam. Staff also alleged that Respondent lowered J.M.’s

“panties” more than was necessary to administer a ghuteal injection and that, on two occasions, he

performbd unnecessary sternal rubs on J.M. by moving his hands side to side under J.M.’s gown and

3 ,Tl'; 253.

3} Staff Bxh. 6, pege 12. It is not clear from the record when this statement was mafic, but it appears to ha\te
been given in response to having been informed of O.C.’s complaint against him. At the hearing, Respondent read this
statement into the record because the hand-written statement is scarcely legible.



. SOAH DOC]_(ET NO. 507-09-1567 _ PROPOSAL FOR DECISION PAGE 15

touching her breasts, According to Staff’s allcganons Respondent § conduct caused physical and

emotional harm to J. M »

Additionally, Staff alleged that Respondent performed a comprehensxve assessment of IM.
that he was not educationally quahﬁed to perform, and that his pcrforma.nce of that assessment was

hkely to injure J.M. and placed her at risk of inappropriate medical care.*
2.~ Evidence
a.  JM.s Account

JM. testified at the hearing and also completed 2 written statement requested by the
Board." Additionally, Mernie Lofton, a risk management employee at Knapp Medical Center,
interviewed J.M. in 2006 while she was still in the hospital. Ms. Lofton documented that interview

and subsequent events in writing.*
1) Testimony

J.M. testified that she has worked as a registered nurse for 22 years and currently works as a
school nurse and in home health care. She holds a Board-issued license that is in good standing, and

she has never had any disciplinary sanctions imposed against her. |

On July 3, 2006, J.M. began experiencing lower abdominal pain and difficulty urinating. .
Because of her history of chronic uﬁnary tract infections (UTIs), J.M. believed that her symptoms
were caused by a UTL. She attempted to treat herself at home that evening by taking some Pyridum
that a doctor had prescribed to her for pain and bladder spasms. The following morning, when her
pain had‘nof been alleviated, .M. took an injection of Gentamicin, an antibiotic. She acknowledged
that the medication had not been prescribed to her, but had been given to her by a friend. With the

¥ Code §§ 301.452(0)(10) and (13); 22 TAC §§217.11(1)(B) and (J); 22 TAC §§ 217.12(6)(C),(D) and (E).
* Code §§ 301.452(b)(10) and (13), Code §§ 301.002(2)and (5); 22 TAC §§ 217.12(1)(E) end (4).

' Respondent Exh. 1.

2 Staff Exh. 6, page 10.
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help of her husband,’ 'she administered thc;. injection to the upper quadrant of her buttocks.
Notwinstanding the injection, J.M. continued to experience increasing pain,
~ |That evening,” JM.’s husband took her to the emergency room at Knapp Medical Center.
After waiting there for some Périod of time, J.M. wﬁs initially seen by an admitting, or triage nurse, |
- who asked her questions, took her blood pressmé, and then directcd.her to return to the waiting
area. J.M. testified that she told the triage nurse that she was having lower abdominal pain and
difficulty urinating, J.M. denied telling the nurse that she was experiencing breast pain; nipple

-discharge, or anything of that nature.

Eventually, Respondent directed J.M. to an exam room with a door. Respondent instructed
her to change into agown, and left the room. J.M. indicated that she removed her bra, but kept her
undcrwear on underneath the gown and then lay down. Respondent returned and began to assess
her by alsking her about the pain she was expericncing. J.M. pointed to her stomach below her navel
and told him that was where she felt pain. She also told him about the antibiotic injection she had
given herself earlier that day. J.M. testified that neither of the medications she took prior to her
contact fwith Respondent that evening had impaired her ability to remember or comprehend what

was taking place.

)(espondent lifted J.M.’s gown over her shoulder and asked if she had any other pain
anywhere such as in her ribs, and J.M. said no. He then asked her if she had any nipple discharge
-and whether her breasts were implants. J.M. étated that she did not complain of any breast pain or
nipple discharge whatsoever. ' 4

Respondent began to do a physical assessment of J.M. and proceeded to perform a complete

~ exam of fher breasts, including her nipples. J.M. described the exam Respondent performed on her

as the e of brcast.exam that women are instructed to do monthly on themselves. During the exam,
the door closed and no one else was in the room. After the exam, J.M. asked Respondent to call

her ‘hushand, who was waiting in the lobby area with their child, into the room. Initially,

~

A July 4, 2006.
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Respondent said that the child would probably not be allowed to come in, However, when J.M.
told him that she needed to talk to her husband and would sign any necessary waivers to allow her

child to be there, Respondcnt went to get him,

Approximately ten mmutes later, I M.’s husband and child came mto her room. Shetestified
that she told her husband what happened and that she did not feel comfortable with Respondent
She asked her husband if he thought they should leave, but at that time, her little boy was crying
and her husband was trying to tend to him. She then told her husband to go outside with the child

until he calmed down and they could decide what to do.

Respondent returned to the room and gave J.M. an injection of pain medication, which she
thought may have been Toradol. J.M. stated that she turned over to her side and Respondent
lowered her underwear. JM. could not recall on which side Respondent administered the injection,
but she 'recélled that Respondent lowered her underwear all the way down to expose her entire upper
and lower buttock, even though t‘hg injection was administered in the uppcr' portio.n of her buttock.
1 M. testified that she did not believe that lowering her underwear all the way was the proper

procedure or that it helped Respondent administer the injection in any way.

IM. testiﬁnd that Réspondent’s actions made her feel humiliated and uncomfortable
because she was exposed and his actions were not necessary. She stated that Respondent did not
explain why he pulled her underwear down as far as he did. She further testified that her husband
and son were still in the room when the injection was administefed, but that her husband did not

say or do. anything to Respondent at that time.

J.M. stated that she did not ask for another nurse because the doctor came in and sent her to
get an x-ray, “so I was gone.”™ J.M. stated that when the doctor came in, he palpated her stomach

over her gown and told her that the blood test results revealed that she had a “‘really high infection in

“Tr. 50,
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the blaHider.” ® He did not ask her about nipple discharge or breast implants, and he did not do a

breast exam or any exam underneath her gown.

|T.M. then had a CT-scan, which took approximately 45 minutes. After that, she was returned
to the ¢mergency room, and placed in a room with a door. J.M. stated that the lights in the room

were of and she was trying to get somcf_rcst. She denied feeling drowsy and stated that she had not
slept dilring the CT-scan because she was required to be alert.

t sdme point, Respondent returned to J.M.’s room and started to do a chest assessment on- '
her, Respondent placed his fist on ler chest bone under her gown and *he rubbed his hand on my
chest bone.™¢ She noted that he moved his hands side o side, but did not go any farther than her
sternunj. J.M. did not understand what Respondent was doing and she never gave him permission
to touch her chest in that way. She denied that Respondent ever explained what he was doing to her.

J.M. indicated that she was familiar with the procedure known as the sternal rub, and
explaingd that it was used to arouse a patient with some type of neurological problem. JM.
indicate(l that she was awake and conscious, although her eyes were closed when Respondent
eritered the room. She opened her eyes when Respondent began rubbing her sternum and he stopped.
- J.M. testified she felt confused and stunﬂcd by what Respondent had done. She told him she was

having chills and asked for more blankets.

A short time later, J.M. was taken to the surgical floor, and she had sﬁrgcry to remove her
appendix-the following morning. The day after her surgcf_y‘, JM. spoke to the head nurse on the
second floor and told her that she héd received an inappropria’gc asScss;ment inthe cmcrgchy room.
J.M. tolq the head nurse she felt really uncomfortable with what had happened and it was really
bothering her. The nurse told J.M that she would notify her supervisor.

“l1r. 51,
“6l7y, 54,
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Before she was discharged from the hospital following her surgery, J.M. also spoke to the
Director of Nursing, Ms. Bland, about what had happened with Respondent. Ms. Bland
apologized and told J.M. that she would conduct an investigation. Following J.M.’s conversation
with Ms. .Bland, another worhan, who J.M. believed was from the hospital’s risk management
department, came to her room and asked her what had happened. Afier J.M. told her, she stated
that she would get together with Ms. Bland and investigate. J.M. could not rccall her name.

After she was discharged, J.M. did not hear anything further about the incident from the
“hospital, but she was told before being discharged that'Respondcnt no longer worked thcre.. JM.
testified she felt bad when she Hcard Respondent had been fired, but explained that she reported
him because she did not want what happened to her to happen to anyone else. She testified that she

did not report the incident to the police or to the Board because she was not aware that she should.

J.M. acknowledged that she has filed a civil lawsuit against the hospital and Respondent
about these incidents. She explained that she did so to protect her reputation because Respondent
has falsely stated that she 1s crazy and-wa.s under the influence of drugs. J.M. denied having'

' consumed alcoho] or taken any drugs other than those she testified about. She fufﬁher acknowledged
that she was in severe pain during her interaction with Respondent, but sta_ted that she was

nonetheless fully aware of what Respondent was doing when he did it.

JM. also acknowledged that the triage nurse documented that she was suffering from
epigastric paixi," or entire-'abdémen pain, even though J.M. reported only that she was suffering
from lower abdominal paint. J M. could not explain why the triage nurse made that notation based
on the information she had relayed, but she agreed that Respondent would have received the
information from the triage nurse indicating that J.M. had epigastric pain. She élso agreed that heart
problems could be one cause of epigastric pain and that such pain could also be caused by
indigestion. J.M. stated that if a patient had a history of heart problems or was complaining of

chest pain or trouble breathing as well as epigastric pain, it w_ould be appropriate for a doctor or

Y Exh. 8, page 11 (as Bates-stamped).
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. nurse t

that da

p check the patient for potcnﬁal heart issues. She noted, however, that she did not complain
y of any chest pain, shortness of breath, or breast pain.

- 2) J.M.’s Written Statement to the Board

1.M. also gave a written statement to the Board on Jantiary 19, 2007. She testified that she |

was contacted by the Board and asked to giw._/e a statement about what had occurred. Because she

was un

ain about why she was being contacted by the State, she went to see a friend of hers, who

is an atforney, and his secretary helped her type the statement. In that statement, J.M. de_scribcd the

events

at took place between her and Respondent in the 'Knapp‘Med‘ical Center emergency room

on Julyl4, 2006,

area be

n that statement, she asserted that Respondent palpated her right and central lower quadrant
ore performing a full breast exam. She also indicated that, when Respondent pulled her

underwear down to expose her entire buttock, her husband nqﬁccd and asked why he had lowered

hcr'pan ies so far.

Additionally, her statement noted that, on two occasions after her husband left, Respondent

returned to hér room and rubbed her sternum under her gown and moved his hands right and left as

if to intentionally rub her breasts. She indicated that he told her it was to check her Jevel of

conscxo\Lsness and she thought this was odd because she was alert and oriented.

IM. note_d that, on the day after her surgery, she reported Respondent’s behavior to a person.

who she| believed to-be the charge nurse for the second floor. She later rccciv,cdi a visit from a

hospital administrator who identified herself as Ms. Blaine and who informed her that Respondent

had admitted performing the breast exam and claimed that it was part of his assessment. She further

informed J.M. that Respondent no longer worked at the hospital. .M. indicated that the experience

. has been|traumatic for her and her husband and that she is cooperating with the Board because she

does not[want others to be treated the way she was.
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3) - Mernie Lofton’s Report

A written report signed by Mernie Lofton and dated July 6, 2006, was admitted into evidence
without objection.® In that report, Ms. Lofton noted that, on July 6, 2006, she was told by the
: nufsing supcrviso; that a patient had complained about a nurse who had been caring for her in the
-emergency room on July 4, 2006. The patient complained that the nurse had fondled her breasts

during an exam.

Ms. Lofton notes in her report that she immediately went to the patient’s room and took the
complaint. The report describes what the patient told her about her interac';ions with the nurse and
how he fondléd her breasts and nipples and asked if she had implants. Ms. Lofton noted that the
patient was very humiliated and repeatedly asked .Ms. Lofton not to tell anyone. Ms. Lofton
reassured her that they would not send anyone else to see her and that they wquld take care of the

problem.

According to Ms. Lofton’s report, the complaining patient did not know the nurse’s name,
~ but described him as being male, chubby, and almost bald. Ms. Lofton then determined that
Respondent was the nurse who had cared for that patient and also noted that he matches the

description given by the patient.

Ms. Lofton’s report states that, the next morning, on July 7, 2006, Respondent met with her
and Ms. Klase® at the hospital. She stated that she reviewed the patient complaint with Respondent,

without revealing the identity of the complainant.

Respondent then stated that he recalled the patient’s diagnosis, and that she was also a nurse.

According to Ms. Lofton’s report, Respondent also acknowledged that he had lifted her gown

“* Staff's Exh. 6, pages 10-11. Ms. Lofton did not testify at the hearing, but nio objection was made to the
admission of her report. : '

e Although no party mentioned this or objected to the admission of this document, the ALJ notes that this
document appears to have been signed and dated July 6, 2006, but discusses a mesting that took place on July 7, 2006,

* 1t is not clear from the record who Ms. Klase is.
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above Her breasts and had touched her breasts s part of a complete exam. He denied fondling her, |
howevar, and stated that he was sorry that she did not understand what he was doing,

espondent was reminded by Ms. Klase of the other two simiiar complaints that had bgen
filed agpinst him prcviouély and Ms. Lofton reminded him “of all the time we spent with him in the
first co plaint, ha\?ing him méet at his request with the complainant,” and how he was suspended
for thre¢ days for the second complaint and told that he would be fired if there was ever a hint of a
complaint about him. He was then told he no longer had a job at Knapp and he left after
apologizing. 'v

b.  Respondent’s Account

_: espondent wrote a letter to the Board investigator and also testified at the hearing about
his 1’cont ot with J.M. in the emergency room at Knapp on the evening of July 4, 2006.

1) Letter to the Board

_ Respondent prefaced his letter by noting that he was not aware of the facts of the accusation
made agpinst him because those facts had not been disclosed to him by Knapp Medical Center. He
stated that, on July 4, 2006, he was asked to appear in the office of Pat Bland, which he did.
Ms. Bland and Marnie Lofton [sic] then ‘info.rméd him only that a female patient in her 40s or 50s,
who required an appcndcctomy; had reported that she had been touched inappropriately during her

- admissian to the emergency room.

espondent stated that he recalled a client who met that basic description and who had
presented with severe “epigastric/abdominal/flank pain.” In his letter to the Board, he described the
patient’s|course of treatment and noted that she was “placéd on 2 data scope monitor, including
pulse oximetry and blood pressure monitor, baseline data was collected, and brief interview was

done to optain information for ERMD?®' evaluation.” Respondent stated that, pursuant to the doctor’s

5!IThis notation was not defined, but presumably stands for Emergency Room Médical Doctor.
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instructions, he returned to the patient’s room é.nd placed her on a heart monitor. He asserted that

the patient was always kept informed of the procedures and plans for her care.

Respondent also noted that, pursuént to the doctor’s orders, and while the patient’s husband
was present in the room, he administered an injection to the patient’s left gluteus area.” At that time,
the patient then informed him that she had self-administered medication to her right gluteus area at
home. Respondent noted that he assumed, but did not confirm, that she used a pain medication

purchased in Mexico, The patient’s husband then departed and an IV was initiated as ordered.

Respondent indicated that, approximately 30 minutes later, “re-evaluation was done to check
effectiveness of pain medication.” He noted that the pat; ent related no relief, the doctor was notified,
~ and he ordered fhat another dose of medication be administered. Respondent administered another .
dose of medication to the patient’s left glﬁtcus and the patient was taken to the x-ray department for
her ordéfed scan. 'Approximately one hour later, the patierit returned with a positive CT scan for
appendicitis and she was admitted to the surgical floor where she was transported on-a stretcher by

‘an emergency room aide.

.Respo'ndent stated that he was shocked and saddened that he was placed in a situation in
which he was unable to defend himself, and he believes it is unfair that he was not informed of the

specifics-of the accusation made against him or the identity of the accuser.
2) Testimony

_ Respondent testified that if a patient comes into the emergency room with epigastric pain, an
emergency room nurse is “taught to look further than what they say.” He.noted that such pain
may be caused by indigestion associated with bad food or it may also be a precursor for a heart

attack.

2Ty, 191,
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rule ou
JM.in

;Respondent testified that, because J.M. came in complaining of cpfgastﬁc pain,. he had to

any heart complications. By pressing with his open hand, he was able to determine that
eed had pain all over. He denied thél'he ever performed a breast exam on J.M., but stated

that he|merely palpated the fop of her breasts and pressed downward to idenﬁfy cardiac pain.

Re'spondent denied ever squeezing J.M.’s nipples or asking if she had any nipple discharge or

im;';lant%.- N

in whic

During the hcarihg, Respondent reviewed the letter written by Mernie Lofton to the Board,

she indicated, related to J.M., that Respondent “stated that he was doing a breast exam, and

maybe ad forgotten to tell the patient this.”™® When asked if Ms. Lofton got that statement wrong,

Respon

ent answered, “It’s right here.”

B&espondent read aloud the notations he made in J.M.’s medical records, in which he

documented the medications he administered to her, including two separate injections of Nubain

- with Phenergan given in J.M.’s left glute.** He described those medications as a mild painkiller and

an anti-ﬁlausca drug respectively.

Mexico

her chart

=

chest to

Respondent testified that J.M. told him that she had self-administered pain medication from

and that he relayed that information to the doctor, but did not document that information in

as “professional courtesy” because she is a nurse.

lespondent denied having conducted a sternal rub on J.M., but claimed that he palpated her

pssess for pain more than once. He asserted that he did not document such palpations

because {it was ruled out that she didn’t have chest pain.” He testified that he conducted the first .

palpatior} when she came in and the second one after the medication was given,

53

S5

Staff Exh. 6, pages XX.
Staff Exh. 8, page 4.
Tr. 212,
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When askéd how hé ge_rie.rally. éhécks for syrﬁptoms of appendicitis when someone comes in
with abdominal pain, Respondent testified that appendicitis is rarely seen in middle-aged patients.
He then stated that he palpated JM.’s abdomen by pressing and holding it and, because she
complained of increased pain when he let go, he was able to localize her abdominal pain to the right
" ]bwef quadrant area. He testified that he did not palpate her abdomen more than once, as he did
with the chest palpations, because “that’s aggravating of the area that is already identified as

possible appendicitis.”

He also read his nursiﬁg nbtés for J.M., which did not include any mention of having
palpated J.M. for chest pain. He stated that he did not include tﬁat inforrnation because “that’s a
 routine exam that you do.”" Respondent testified that, when someone comes in complajhing of
epigastric and chest pain and is an older patient, it is standard nursing practice to palpate for chest

pain.

Rcépondent described the process he uses to palpate for chest pain as using the side of his
hand to press above thé breast tissue and then pressing the rib cage below inward. Respondent
agreed that there would be no reason to touch 2 woman’s breast or squeeze her nippic while checking
for cardiac problems. He further agreed that there would be no reason to ask about nipple discharge
or breast implants during a general exam for cardiac problcms and he demcd having asked J.M. .

about those things.

Respondent testified that J.M. , Upon arriving at the emergency room, was given a form on
which she recorded her complaint as “abdominal pain —sharp.® She was then seen by a triage nurse,
who documented that “epigastric pain” was J.M.’s chief complaint.” Respondent testified that he

receives the information from the triage nurse and is required to follow what the triage nurse

*Tr. 215.
7 Tr. 202.
3 Staff Exh. 8, page 10
* Staff Exh. 8, page 11.
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identiﬁics as the problem. Ifhe did not do 50, he teétiﬁed, he would be “out of his scope of practice

becausé the triage nurse is there to idcntify the severity of the emergency.”

Respondent stated that, once he received the paperwork for J.M,; he reviewed it and
interviewed the patient to determine what to do next. Because J.M. was idéntiﬁgd as having
épigastlic pain, he immediately tried to rule out c;'erything that could cause epigastric pain. He
testified that, before he conducted his assessment, J.M. told him she had pain all over and just
needed komethin’g for pain. He stated that he believed, for a female patient of J.M.’s age who was
compiaming of epigstric pain, it was important for him to rule outa pending heart at;aclg. ’

Respondent testified that, to pinpoint the source of J.M.’s epigastric pain, “we proceed to
the most immediate organ, i.e. the heart.” ' Therefore, he assessed the chest wall of JM. He
. explained that “when you press on the chest and it hurts, that is chest wall pain and means that the
muscle jtself is causing the pain and not necessarily the heart.” But if, upon pressing on top of the
heart dqwnward, and the patient complains of shortness of breath and sharp pain, then it is
consideged to be related to the heart. Respondén; continued to explain that “by palpaﬁng the upper
chest on both sid.es, she has the exact same amount of pain, so that it is not the heart, but rather any

chest wall pain is coming from somewhere else,”

Respondent testified that J.M. did have pain upon his pressing and palpation of her chest. He
tried to jdentify where the pain was coming from by moving down and palpating her abdomen, -
which revealed that she had severe tenderness of the lower quadrant withrebound tenderness, which
is a clinital identifier of appendicitis. Respondent asserted that, after the pain medication had been
administr.rcd toJ M, he palpated her chest wall again to see if the-medication had alleviated the
chest wall pain that she had previously been experiencing. Respondent testified that, upon re-
examination, J.M. no longer had chest wall pain, but still had pain at the lower right quadrant; which
indicated that she had appendicitis. He ackndw!edgcd he performed the initial chest palpation of

J.M. under her gown to determine whether her skin was hot or moist. The second assessment he

- ST,
- ShTr. 231,
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claimed was done over her gown. Once he suspected that J.M. had appendicitis, he immediately

informed the doctor who performed a detailed assessment of J.M.

Respondent stated that he was 36 years of age at the time J.M. was his patient and she was
43. He denied being attracted to, or sexually aroused, by her and stated he had four patient rooms
assigned to him that night and was very busy. He claimed that he is often too busy at work to eat,
much less get sexually aroused by patients. .He testified that he knew of no reason why J.M. would -
make the allegations against him. He added that he felt confused because, as the nurse assistant was
taking J.M. from the emergency room to the surgical floor, she stopped in front of Respondent and

thanked him for his services and help.

Respondent testified that he has worked as an LVN for 14 years and is currently practicing
as'a home health nurse pfoviding nursing care to older patients in their homes. During his career as
an LVN, he has worked in the emergency room and has also practibed in home health and in a
hospital neo-natal intensive care unit (ICU). Asaneo-natal ICU nurse, Respondent’s duties included
receiving, assessing, and monitoring prematurely born babies, as well as instructing their mothers
about various techniques for caﬁng fo} their babies, such as breast feeding and mastitis prevention.
He testified that, with the consent of the mothers; he demonstrated breast-feeding techniques that
involved cupping the breast, and placing a couple of drops of bottled milk on the nipple area to
‘ encourage the child to latch on to the breast. Respondent testified that, during his three years in the A
neo-nata] ICU, he did not receive any complaints about inappropriate behavior. Ihstc_ad, he received
letters thanking him for his work. He was also recognized by Child Protective Services for
identifyirig a family that was being neglected by a landlord and'necdcd help.

D. Dr. Gregorio Pina, 014

Dr. Pina has been licensed as a psychb_logist for approximately 20 years and has an active
practice working with known sex offenders and child victims of sexual abuse. Additionally,
Dr. Pina regularly conducts forensic psychological cvaluaﬁons and performs entrance cvaluat%ons

and critical incident debriefings for various law enforcement agencies.
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éBased on 5 referral from the Board, Dr. Pina reviewed the complaint and other materials
pr‘qvideud by both parties in this matter and conducted a forensic psychological- t;Va.luaLtiQr}' of
Respondent. He then documented his findings and conclusions in a written rcpprt.“’, Dr. Pina -
tgsﬁﬁeﬁl at the hearing about his evaluation of Respondent and his opinions about whether
Respondent would likely be able to consistently behave in accordance with the Nursing Practice Act
- and Bogrd’s rules regarding professional conduct and standards of practice.

Dr. Pina found that Respondent’s test results prcsentéd a “flat profile,” indicating that he
was not willing to commit to psyghologicai probléms and attempted to present himself'in a sociaH_y
acceptable manner. The results also indicated that Respondent bas a paranoid peréonality, and that
he dampens his emotions and desires in order to reduce his anxieties and mistrust of others.
Additio ‘
ow1'1,ob ervations of Respondent, that Resppndcnt’s self-image appears to be that of being weak,

ly, Dr. Pina stated, based on both the results of formal psychological testing as well as his
ine, and ineffective, although he is not likely to admit to these perceptions.

a'section of his report labeled, “Results and Interpretations,” Dr. Pina included the

caveat:

word of caution is noted in this evaluation. Risk assessment is, by its very nature,
forensic concern.” In this case, this evaluator is conducting an independent
aluation for a licensing board. It is recognized that the person being assessed may
se some risk to public safety, and that the task requires this examiner to balance -
e legal rights of the individual and the public. The accuracy of the information -
thered from psychological testing is a concern.” ’

He explained that this statement was intended to convey that “this is what the person provided me,

but I’'m fjot faking it as gospel. I don’t see the openhess to admit to a lot of things. And sometimes

you get the opposite, people admitting to too many headaches and other kind of problems, but I

2| Only one report is in evidence. Staff Exh. 9. However, Dr. Pina testified that he issued a second report, but

noted that his findings and conclusions did not change relative to the first report.
©|Staff Exh 9, page 4.
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‘have a problem in sensing . . . he didn’ twant to divulge cvcrythmg, for whatever reason, and so I'm

going to be cautious about the interpretations.”

Dr. Pina performed various risk assessment testing on Respondent to determine his risk of
. reoffense. He found that Rcspondexit scored in the “low level” ranges for all Qf the instruments used.
He further noted that, because those instruments are based on persons known to have engaged in

illegal sexual conduct, a “no risk” result is not possible.

" Dr.Pina expressed concern that Respondent was not able to “self-correct” his behavior even
after more than one formal confrontation by his employer. He further indicated that, “by the series
of complaints against him, {Respondent] has apparently dcmonstrated a pattern of behaviors
wherein he is not able to recognize and honor the interpersonal boundanes appropriate.to the
therapeutic relationship he was responsible for ™ Additionally, Dr. Pina found that “Respondent
does not appear to understand or have insight as to what caused the complamts against him, much

less how to prevent a further complaint.”™*

Ultimately, Dr. Pina opined that Respondent “has not demonstrated that he is safe to practice
nursing independently, or in a health care faciliiy due to the sexual misconducf' issues to which he
appears blind to [sic].” Dr. Pina further expressed his belief that, without a period of successful
treatment and monitoring, Respondent would not consistently avoid behaviors identified by the

Board as constituting unprofessional conduct.

E. Melinda Hester

Ms. Hester has been a rcgistered.nurse for 30 years and, for the past four years has been
employed by the Board as the lead consultant for nursing practice. She explained that her current

job duties primarily consist of interpreting the nursihg practice laws and rules according to questions

“ Tr. 326-327.
® Staff Exh. 9, page 7.
® Staff Exh. 9, page 7.
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that thq

respons

listened
boundaj

Board receives from nurses and the public in an attempt to help them understand their

ibilities pursuant to licensure.

Ms. Hcster testified that she reviewed all of Staff’s allegations against Reépondent.and
to the testimony presented during the hearing. She discussed the idea of professional

fies for nurses and stated that it is never appropriate for a nurse to be “sexually aroused,

attrac

. requi

or to act on those instances in a nurse/patient relationship.”” She indicated that nurses are

to protect and prorhote the health and welfare of patients and others, such as family

members.

. Hester stated her belief that adjusting the clothing of a patient’s family member is

outside ¢f a nurse’s line of duty and that it constitutes a violation of the patient or family member’s
“personal space.™® She further opined that all three of the women who testified that Respondent
had toughed them inappropriately were still very emotional and upset. She conceded,_however,

* that none of the witnesses ever said that Respondent was sexually aroused or attracted to them.

perform

Ms. Hester discussed the duties of LVNs as compared to RNs and stated that LVNs

focused, topic-related assessments of the situation at hand, She also testified that, based

on her experience and knowledge of nursing practice, she did not believe cither a breast exam or

chest palpations would be warranted for a ﬁcrson prcscnting with abdominal pain, such as IM.

Based on the witness testimony she heard, Ms. Hester opined that Respondent’s license

should be revoked. She acknowledged that less severe sanctions are available to the Board, but

explained that because of the pattern of behaviors and the fact that Respondent has not

acknowledged or recognized the events at issue, he is not safe to practice as a nurse. ‘She also noted

that -she

was not aware of any mitigaﬁng evidence that would change.her recommendation for

revocatign of Respondent’s license.

1Ty, 343-344,
Sy, 342,
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Ms. Hester expressed great concern about Respondent’s current position as a2 home health
care nurse. because of the vulnerability of that patient population and the autonomous role of the

~ nurses.
F. Herlinda Salazar

Ms, Salazar is a registered nurse and the owner and administrator of Healing Angel Health _
Care. Ms. Salazar testified that Respondent has worked for her as an LVN since 2004, and he isthe
best nurse she has seen in her 29-year nursing career. She said that all of her patients love

Respondent, and she is 100 percent happy with his services.

Ms. Salazar noted that she has reccivéd many compliments when supervising Respondent
and that he has never beha;led inappropriately at work. She stated he is very valuable to her agency
and she would like to have him continue to work for her. Ms. Salazar. stated that she would be
Willing _t'o ensure that Respondent is supervised at all times, if necessary, and explained that either

she or one of the other nurses working for her would be able to supervise him.

Ms. Salazar testified that she was aware that the Board is seeking to remove Respondent’s

license, but she did not know the nature of the allegations made against him in this matte;.
G.  Dr. John Pinkerman

Dr. Pinkerman, a licensed cliﬁical psychologist since 1998, testified that he reviewed
Dr. Piha’s evaluation of Respondent and he questioned the methodology used by Dr. Pina and the
reliability of his resulting findings. Specifically, Dr. Pinkerman pointed out that Dr. Pina utilized
mixed methodologies and relied in part on instruments that are intended for a population of known
offenders. Dr. Pihkerman expressed his belief that “there is an overprediction quality in Dr. Pina’s
report.™ Dr. Pinkerman conceded that he did not review any of Dr. Pina’s notes or raw data from

the testing that Dr. Pina performed on Respondent.

¥ Tr 373,
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IV. ANALYSIS AND RECOMENDATION

Y iplations

The evidence in this case reveals that three different women, with no suggested ties to one

made allegations at different times that Respondent, while working as an LVN, engaged
opriate and unwelcome contact with them, which made them feel uncomfortable and upset.
ent denied all of the allegations and provided similar, but exculpatory versions of the
escribed by céch of the women. If this were a “he-said/she-said” case, conceming a single
it would be much more difficult to determine whether a violation occu;x'red. But thisisa
three-said” case. And an examination of the evidence, taken as a whoie, indicates that it

likely than not that Respondent engaged in several instances of unprofessional conduct

that violated the Board’s rules.

In order to find otherwise, the ALJ would have to find that the witnesses who testified about

-Respondgnt’s conduct were either lying or mistaken. And there is no evidence to suggest that they

were either. The evidence does not substantiate any motives for any of the witnesses to lie, despite

Respondent’s-purely speculative and unconvincing attempts to suggest such motives.” Respondent,

however

has a clear motive to lie to protect his LVN license and career. -

Alll three witnesses testified credibly at the hearing. Although there were several

.inconsisngncics between their testimony and prior-issued written statements, those inconsistencies

pﬁmarily concerned matters peripheral to the alleged inappropriate conduct by Respondent. And,

such peripheral inconsistencies are to be expected in light of the amount of time that elapsed between

the incidénts and the hearing, What remained largely consistent was the witnesses’ accounts of

Respondént’s behavior toward them and how it made them feel..

Agditionally, the ALJ notes that the nature of the conduct alleged against Respbndent by
B.S.and .C., although disturbing and inappropriate, is not the type of conduct one would expect a

d

70

Respondent suggested, for example, that B.S. was lying in an effort to get her hospital bills reduced or

forgiven and that the existence of J.M.'s civil suit means that she fabricated the aliegations against Respondent in the
hopes of obtalmng money from him and the hospital.
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person to lie about. If those witnesses had some reason to fabncate allegations against Respondent,
it seems likely that they would have alleged behavior more egregious than lightly snapping a bra
strap, patting a bottom two or three times, and touching the walstbapd of underwear, ‘Thc bizarre
nature, striking similarity, and proximity in time, of the conduct complained of by B.S. and O.C.
 also adds to the credibility of their allegations.

IM. al]eged much more serious conduct against Rcspondcm but also alleged that he
pulled hcr underwear down beyond what was necessary to administer an injection. That allegauon
is similar to the unusual and i mappropnate but not overtly sexual behavior complained of by B. S,
and O.C. Moreover, .M. presented as a credible, if somewhat shy, witness. She did not appear to
be embellishing or exaggerating her accusations against Respondent,” and she candidly admitted
that she had taken a prescription medication that had not been prescribed to her, ah.hough presumably
she knew that was prohibited. '~Additidnal]y, the evidence substantiatés her testimony that she
reported Respondent’s misconduct to hospital personnel the day after her surgery, beforc she was
dlschargcd from the hospital. :

Not only were the witnesses. credible, but also Respondent’s explanations were not.
Respondent agreed that he had contact with all three of the complaining women and that he engaged
in behavior similar to what they described. However, he asserted that each woman misunderstood

and misrepresented his behavior.
L B.S.

With respect to B.S., Respondent acknowledged that he touched her on her back and arm
as he tried to help her leave the room with her son. He acknowledged that he did call her “mamita,”
but denied touching her bra strap or patting her on the bottom. Instead, he testified that she backed
into the stretcher and chair in the room, implying that she mistakenly thought Respondent had
tapped her bottom when he had not, Cdmmo_n sense dictates that a person can tell the difference

between bumping into an inanimate object and being touched by another person. Despite her

™ For example, when testifying about Respondent’s contact with her chest area following the breast exam, she
stated that he moved his hands side-to-side, but d:d not go beyond her sternum area.
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confusitim about collateral matters that occurred surrounding the incident, B.S.’s testimony about

RcsponTent‘s behavior was overall consistent and credible.
PR 0.C.

ith resbcct to 0.C., Respondent, in his written statement, denied touching her und;ﬂvear‘
and explained that he had tried to pull O.C.’s shirt down in an effort to help her because her
had become éxposed while she was helping him to administer an injecfion to her child.-
At the Hearing, O.C. was unable to identify Respondent. She testified that a male nurse had

~ touched her underwear after it had become exposed while she was helping her son, but she could

underw

what the nurse looked like. Respondent first testified consistently with his ear] 1cr written
, denying that he touched O.C.’s underwear, but acknowledging that he treated O.C.'s son

night and he did not recall 0.C.” Respondent’s testimony that he did not recall O.C.
after he jhad just corroborated most of the events as she described them, is inconsistent and
incredible. And, even if one were to believe his initial story that he did not touch her underwear but
merely piled her shirt down, that is still inap;}ropriate' and unprofessional conduct for a nurse to

engage in with the mother of a patient.
K} JM.

Respondent admitted that he touched J.M.’s chest area, but dqnicd that he ever gave her a
breast exam or asked her questions about her breasts or nipples. Instead, Respondent asserted that

he simply conducted two valid asse_ssmcnts of her chest for pain by palpating above and below her
breasts. écording to Respondent’s testimony, he was required to do those assessments in order to

" rule out afcardiac condition as the cause of her presenting epigastric pain.

' Rt:spoﬁdent"s testimony ddes not ring true in several respects. First, although there is no
dispute that the triage nurse documented that J.M., presented with epigastric pain or that a cardiac

™ Tr. 184.
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condition may be one potential cause of epigastric pain, there is no evidence whatsoever to suggest
that J.M. had any chest pain or any other symiptoms consistent with a cardiac problem that would

‘have required Respondent to assess her chest for pain as he claims he did.

The medical record completed by the triage nurse, which Respondent testified he relied on,
does not reflect that J.M. had any chest pain and clearly shows that J.M.’s airway was patent, her
lungs were clear, and her circulation was regular. Additionally, the triage nurse documented that
JM. was alert and that her skin Was warm and dry. Clearly the triage nurse, who Respondent
acknowledged is responsible for assessing the patient and determining the severity of the emergency,

‘h'ad already assessed J.M. and had not noted any indication to sﬁggest that there was a potentia)

cardiac emergency that required Respondent to further examine J.M.’s chest area.

Additionally, Respondent testified that J.M. reported having pain “all over” and at one
point testified that she had “flank pain” in addition to abdominal pain. That information is not
documented anywhere in Respondent’s nursing notes, however, thereby casting serious doubt on its
credibility partii:ularly in the absence of any other evidence of such pain'by J .M‘. or any other medical

personnel who evaluated her.

Moreover, Rcspondcnt‘s assertion that J.M. simply misunderstood what he was doin_g is nqi
credible. JM., who is a hmse, would certainly know the c_iiffcreﬁce between a chest palpation and
a full breast exam, She testified that Respondent gave her a full breast exam, including her nipples.
It is not believable that .M., or .any person, would not be able to feel the difference between
‘someone pushing above and beneath thieir breasts with the side of a hand, as Respondent claimed

he did, and someone performing a full gynecological breast exam, as .M. asserted,

Respondent denied pulling JM.’s underwear down farther than necessary to administer the
injection. His nursing notes indicate that he administered two gluteal injections to J.M., and it is not
clear from her testimony during which injection she was unnecessarily exposed. Again, however,
the discrepancies between J.M.’s testimony at the hearing and her earlier statements concerning

issues about the exact timing and sequence of events does not mitigate her credibility, but ratheris
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to be ex.kpccted because she was testifying approximately three years after the events occmcd.
Accordihgly the ALJ finds no reason to disbelieve J.M.’s testimony and, therefore, finds that |

Respond

ent engaged in unprofessional conduct and failed to meet the minimum standards of

practice [with respect to J.M.

H
the evid

inally, the ALJ finds that Staff failed to meet its burden to establish, by a prepondcrancga of
nce, that Respondent violated the Nursing Practice Act or Board’s rules by refusing to

allow J.}J1.’s husband into her room, by not having a female nurse or other staff present for JM.’s

examina| ion, or by performing a comprehensive rather than focused assessment that went beyond

the sco

e

allowed 1
husband

wasno e

of his educational training and license authority.

M. testified that Respondent initially told her that her husband would probably not b'c‘ »
0 come into her room because he was with their young son. When J.M. insisted that her
be admitted, however, Respondent complied with her request and allowed them in. There
vidence presented about the hospital .-policy regarding children’s access to patient rooms.

Therefore, there is no evidence to suggest that Respondcﬁt was deliberately attempting to keep

Respondent’s husband from entering her room as opposed to merely following hospital policy.

S)

milarly, Staff alleged that Respondent failed to have a female or other person present

during hif exam of J.M.. However, no evidence was presented to suggest that Respondent was

required

_ not clear

o have such other persons present.

And, although Respondent conducted a medically unnecessary exam of J.M.’s breasts, it is

1rom the evidence presented that the scope of the assessment Respondeht performed, had

it been legitimate, exceeded his qualifications and authority under his LVN license.

- Bgsed on the above analysis, the ALJ finds that the ‘preponderance of the evidence

establishes that Respondent is subject to disciplinary sanctions for committing multiple violations

of the Board’s rules prohibiting a nurse from violating professional boundaries of the nurse/client

relationshjp.
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B. Sanctions

Although the Board is legaily aui}-x:o'rizcdv to revoke Respondent’s LVN license based qh the
established violations, the ALJ does not believe that revocation is appropriate in this case, based on

the evidence and the factors required to be considered by the Board.

Initially, the ALJ hotes that the Board elected not to suspcnd Respondent’s license on anl
emergency basis in response to the allegations brought by JM., ostensibly indicating that
ReSpondent's continued practice of nursing was not perceived as constituting an imminent risk of
harm to the public. Moreover, Staff did not file a request to docket this case at SOAH until
December 2008, and the matter did not g0 to hearing until August 2009. In the i.ntcrvgning four |
years since the last violation occurred, Respondent has continued to pracﬁcg:nursing and has not
had any further complaints registered against him. 'In fact, his current employer testified that
Respondeﬁt is the best cmployec she has had during her 29-year nursing career, and indicated that
she would be willing to ensure that he is supervised at all times if required by the Board. His

cvaluatxons from Knapp Medical Centcr were positive overall as well,

Respondent’s behavior toward these three women was clearly inappropriate and disturbing,

and it should not be ignofed or excused, The fact that he has engaged in multiple violations of
| professional conduct confirms the need-for concem. However, it seems unfair to argue, as Staff
does now, that Respondent is categorically unsafe to practice nursmg and cannot retain his license,
even though he has worked for the last four years without incident and has apparently established 2

very positive record with his employer and current patients.

Based on the totality of the'cviderice, including Dr. Pi;ia’s testimony and the factors to be
considered by the Board, the ALJ recoﬁfnends that Respondent’s LVN license be suspended for a
period of two years and that the suspension be fully probated subject to terms and conditions

| established by the Board. '
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n N " V. FINDINGS OF FACT

ernadino Pedraza (Respondent), is licensed as a vocational nurse and holds License
- Number 155171 issued by the Texas Board of Nursing (Board).

[
-l v » B

In October 3, 2006, Board Staff (Staff) sent Respondent notice that it had filed Formal
harges against Respondent. On December 10, 2008, Staff sent Respondent its First:
imended Formal Charges and Notice of Hearing.

o "SI an T e

w
—]

he notice of hearing contained a statement of the time, place, and nature of the hearing;

ajstatement of the legal authority and jurisdiction under which the hearing was to be held; a

. reference to the particular sections of the statutes and rules involved, and a short, plain
statement of the matters asscrtcd

The hearing on the merits was held on'August 7, 2009, before Administrative Law Judge
(ALJ) Ami L. Larson, at the McAllen Municipal Court Building, 1601 N. Bicentennial,

McAllen, Hidalgo County, Texas. All parties appeared and participated in the hearing. The
rgcord closed at the conclusion of the hearing on that date. .

R
K
O
T

espondent has worked as a Licensed Vocational Nurse for 14 years and was employed at
<napp Medical Center, in Westlaco Texas, between August 2004 and July 2006.

n or about August 24, 2004, while working as a LVN at Knapp Medical Center emergency '
dom, Respondent treated the minor son of B.S. While in the exam room with B.S,,
espondent pulled B.S.’s bra strap and patted her on the buttocks.

S reported the incident to hospltal personnel and issued a written statement shortly after
e incident occurred. : :

R
B
th
8. BIS. was upset aﬁd disgusted by Respondent’s behavior.
On November 4, 2004, while working as a LVN in the emergency room of Knapp Medical
Center, Respondent treated the minor child of 0.C. While in the cxam room with 0.C.,
Respondent touched her exposed underwear.
O

10. C. was upset by Respondent’s conduct.

11.  Respondent was suspended for three days as the result of his behavior toward O.C.
12. © OpJuly4, 2006, J.M., who has worked as a registered nurse for 22 years, sought treatment

atthe emergency room of Knapp Medical Center and prescnted there with sharp abdominal
pain and difficulty urinating.
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13. JM. was first seen in the emergency room by a triage nurse, who asked her questions, took
her blood pressure, and directed her to return to the waiting room. ‘

14. The triage nurse documented that J.M. had epigastric pain, and noted that she had patent
airway, clear lungs and regular circulation. She also documented that J.M. was alert and
that her skin was warm and dry. The triage nurse did not indicate that .M. had any chest

 pain, breast pain, difficulty breathing, or cardiac issues. _

15. - Respondent conducted a full breast exam of J.M. and asked her whether she had breast
implants or nipple discharge, »

16.  Respondent rubbed J.M.’s sternum back and forth with his hand.

17.  JM. did Dot report any chest pain, breast pain, or difficulty breathing to anyone at Knapp
Medical Center on July 4, 2006. ' '

18.  Respondent admitted conducting an exam of Respondent’s chest above and below her
breasts, ‘ -

19.  Respondent did not document anything about Respondent having any chest, brgast, or flank
Pain in his nursing notes and did not document having done any exam of her chest area.

20. It was not medically necessary for Respondent to perform a breast exam of J.M. or to
- otherwise palpate her chest or sternum. ' ‘

21.  Before administering an injection into the upper quadrant of J .M..’s gluteal muscle,
- Respondent pulled her underwear down to expose her entire buttock, which was farther than
Was necessary to administer the injection:

‘22, Respondent’s actions made J M. feel humiliated and 'mcoqunable because she was
exposed, and she knew his actions were not necessary.

23.  Respondent was alert and aware of Respondent’s behavior toward her.
24. JM. underwent a laproscopic appendectomy on July 5, 2006.

25. On July 6, 2006, .M. reported Respondent’s conduct to hospital personnel, who met with
her and made a written report of J.M.’s complaint.

26.  Respondent was terminated from Knapp Medical Center as a result of J.M.’s report in
combination with the prior reports from B.S. and O.C.

27.  Board Staff did not file an emergency action to suspend Respondent’s vocational nursing
license in response to J.M.’s allegations.
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28.

29, :

§

-30. .

31

32.

33,

- St

Rf:spondcnt has been employed by Herlmda Salazar as a home health care nurse for her
business, Healing Angel Health Care, since 2004.

Ms. Salazar is very happy with Respondent’s work, as are his current patients.

Ms. Salazar would like to continue to employ Respondent and would ensure that his work is
supervised at all times 1f required by the Board.

R :spondent has not been previously sanctioned by the Board‘

Staff offered no ewdcncc in support of the imposition of the administrative costs of this
proceeding. .

Respondent poses a low risk of reoffense and, with counseling and monitoring, can conform

his behavior to the standards of professional nursing practice.

VL. CONCLUSIONS OF LAW

e Texas Board of Nursing (Board) has jurisdiction over this matter pursuant to TEX. OCC.
CODE ANN. (Code) ch. 301.

e State Office of Administrative Hearings has jurisdiction ovet the hearing in .this
prpceeding, including the authority to issue a proposal for decision with proposed findings
ofjfact and conclusions of law, pursuant to TEX. Gov’T CODE ANN. ch. 2003.

Notice of the formal charges and of the hearing on the merits was provided as required by

- Code § 301.454 and by the Administrative Procedure Act, TEx. GOV'T CODE ANN,

§§ 2001.051 and 2001.052.
had the burden of proving the case by a prepondciance of the cvidence.

Bagsed on the above Findings of Fact and Conclusions of Law, Respondent engaged in
rofessional conduct and violated the minimum standards of nursing practice by failing
to recognize and maintain professional boundaries of the nurse-client relationship contrary to
22/ TEX. ADMIN. CODE (TAC) §§ 239.11(22), (23), and (27)(L), 217.11(1)(B) and (J), and

- 21712 (6)(C), (D), and (E). -

ed on the above Findings of Fact and Conclusions of Law, Respondent is subject to
disciplinary action by the Board pursuant to Code § 301.452(b)(10) and (13).
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7. Based upon the above Findings of Fact and Conclusions of Law, and the factors for
_consideration of sanctions set forth in 22 TAC § 213.33, and Code § 301.4531 the Board
should suspend Respondent’s license for a period of two years with the suspension being
fully probated subject to terms and conditions established by the Board. ’

8. Based upon the above Findings of Fact and Conclusions of Law, administrative costs of this
proceeding should not be imposed on Respondent. ' '

e Soo~

AMI L, LARSON
ADMINISTRATIVE LAW JUDGE
STATE OFFICE OF ADMINISTRATIVE HEARINGS

SIGNED April 12, 2010.
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