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;a-,,;.,m THE MATTER ¢ OF SRR PR BEFORE THE STATE OFFI(
. PERMANENT CERTIFICATE SRR | e
- NUMBER 420385 = .~ § "-v'OF :
 ISSUEDTO - §
- RJ.WATKINS JACKSON B ADMINISTRATIVE HEARIN(

OPINION AND ORDER OF THE BOARD '

To: RU. WATKINS JACKSON -

" clo WENDLE VAN SMITH, ATTORNEY
ANDERSON & SMITH, ATTORNEYS AND
COUNSELORS AT LAW
ONE ARENA PLACE
7322 SOUTHWEST FREEWAY, SUITE 2010
HOUSTON, TX 77074

ROY G. SCUDDAY

ADMINISTRATIVE LAW JUDGE
. 300 WEST 15TH STREET

AUSTIN TEXAS 78701 ‘

At the regularly scheduled publlc meeting on January 27 28 201 1 the Texas Board
of Nursmg (Board) consndered the followmg |tems (1) The Proposal for Decision (PFD)
regardlng the above cnted matter (2) Staff’s recommendatlon that the Board adopt the
_PFD regardlng the reglste_red nurslng tlcense of RJ Watkms Jacksonwnth changes; and.
(3) _Respondent's recomrnendation to the Boatd reQardtng the P#D and order if any. |
| The Board finds that after proper and timely notice was glven the above styled case
 was heard by an Admnmstratlve Law Judge (ALJ) who made and ﬁled a PFD contamlng the -
 ALJ's f indings of facts and conclus:ons of law. The PFD was properly served.on all parties |

i and all partles were glven an opportunlty to f le exceptlons and rephes as part of the record
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. herem Staff fi led Exceptlons to the PFD on September 16, 2010 The Respondent dld' e

R notﬂle a response to Staff's Exceptlons The ALJ issued a ruling on Staﬁ’s Exceptlons on

October 6 2010 in whlch he modlf ed Fmdlng of Fact Number 9 and Conclusions of Law
Numbers 6and 7.



The Board 'after reviewand due consideration ofthe PFD Sta’ff’sexceptions Staff's .

o recommendatrons and Respondent’s presentatron dunng the open meetrng, rf any, adopts -
o all of the ﬁndlngs of fact and conclusrons of Iaw of the ALJ contamed in the PF D as if fulty

[ f_set out and separately stated herem mcludrng Flndlng of Fact Number 9 and Conclusron

of Law Number 6 as modrﬂed by the ALJ in h|s Ietter ruhng of October 6 2010 wrth the

| 'exceptron of Conclusron of Law Number 7, whrch |s not adopted by the Board because it

" is not a proper conclusron of Iaw All proposed ﬂndlngs of fact and conclusrons of Iaw f led
by any party not _specrf cally adopted hereln are hereby denied.

Conclusion of Law Number 7

The Government Code §2001 .05'8(e) authori_zes the Board to change a finding of

~ factor conclusion}of law made by the ALJ, orto va_cate or modify an order iss_ue_d by the
~ ALJ if the Board determines that the ALJ did not properly apply or intefrpret applicable law,
-agency rules written polrcres or prror admrnlstratrve decrsrons The ALJ drd not properly
apply orinterpret appllcable Iaw in this matter when he mcluded his recommended sanctlon
asa conclusron of law.. A recommendatlon fora sanctlon is not a proper conclusron of law.

An agency is the ﬂnal decrsron maker regardrng the |mpos|tron of sanctlons Once lt has

" been determrned that a vrolatron of the law has occurred the sanc’uon isa matter for the |

agency's dlscretlon. The choice of p_enalty is vested in the agency, not in the courts. The
ragency is charged by law with discretion- to't”n-( the penalty when it determines that the
-statute has been vrolated Thus, the Board is not requrred to give presumptlvely binding
effect to an ALJ s recommendatron regardrng sanctrons in the same manner as with other
. ﬁndmgs of fact and conclusrons of Iaw Further the mere Iabelmg of a recommended
sanctlon as a conclusron of law or as afi ndrng of fact does not change the effect of the
AlLJ's recommenda_t_ron...[‘l']he‘ Board, not the ALJ, is the dec1sron maker concerning

sanctions. See Texas State Board of Dental Examiners vs. Brown, 281 SW 3d 692 (Tex.




" App. - Corpus Christi 2009, pet. ﬂed)‘-Sear‘s'.vs Tex.. State Bd. of Denta/'Exam'rs~759
S.W.2d: 748 751 (T ex. App -Austln 1988 no pet) Flremens & Pollcemens Civil Serv
= ,Commn vs Bnnkmeyer 662 S. W 2d 953 956. (Tex 1984) Granek vs Tex State Bd of
- _.Med Examrs 172 SW3d 761 781 (Tex App -Austm 2005 pet denred) The Board '

rejects Conetusron of Law Number 7 because |t is a recommended sanctlon and not a

- proper conclusron of law Further the Board retams the authorrty to determine the ﬁnal ‘

: sanctlon in thrs matter The Board -beheves that d__|sc:|pl|nary action tn_thrs matter is
warranted based upon the adopted .Findings of Fa.ct.and Conclusions of Law Numbers 4
-and 6. However, the Board dlsagrees W|th the ALJ that the proper sanctron should be a

A probated suspensron of the Respondent’s license, coupled with probatlonary stlpulatrons
for the duratton of the Respondents term of commumty supervrsron Further, the Board-
finds that the ALJ erred in applyrng applrcable law and the Board's rules wrrtten policies,
and prior admnmstratlv,e decr_slon_s in formulatmg this recommendatlon. Based upon
Vapplicable I‘aw,_vthe Board’s rules, policies, and prior administrative decisions, the Board -

 finds that the Respondent’s license should be revoked.

The Board notes atthe outset thatthe ALJ s recommended sanction isinconsistent -
wrth hrs own f ndlngs of fact and conclusuons of law Conclusron of Law Number 6 states
that Board Staff prov ed that Respondent’s prevrous cnmrnal conduct supports the
revocatron of her hcense Nevertheless, the ALJ recommends the probated suspensron

- of the Respondent's Ircense in lieu of llcense revocatlon ThlS recommendatlon is
: 'mconsistent and llloglcal Further the ALJ s recommended sanctlon is mconsrstent wuth

22 Tex. Admln Code §213 33(b) the Board Dlscrplrnary Gurdellnes for Cnmmal Conduct,
and the Board s Dlsc1pl|nary Sanctlons for Fraud Theft and Deception. Sectlon‘
213.33(b)provrdes for licensure revocatlon for unprofessronal conduct that results ina

financial loss to patients or the public in excess of $4,999. The Respondent’s conduct




resulted ina ﬁnancnal Ioss to the publrc in an amount greater than or equal to $200,000,
- as is set outin Fll'ldll"lg of Fact Number 6 Further, the Board s Drscrplrnary Gwdellnes for

Cnmrnal Conduct provrde for Ilcense revocatlon in matters |nvolvrng a felony offense of

: theft greater than $1 500 where the judlcral order of deferred adjudlcatlon occurred Iess .

" than ﬁve years ago The Respondent recerved a deferred adjudrcatlon for the fi rst felony R

| offense of theft greater than or equal to $200 000 a year and a half ago as is set out in
t Flndrng of Fac_t Nurnber 6. Further,vthe-Board 'S Drscrplrnary Sanctrons for Fraud, Theft,'
and Deception authorize licensure revocation in matters involving fraudulent, deceitful,
intentional_,' and/orZWillvfulﬂmisconduct_ that r.esults' in-harm or potential for harm to another
‘ person Although the Board adopts the Findings of Fact without modif cation the Board
does not find that the Respondent’s rehabrlrtatrve efforts set forth in these findings are
- suffi crent to overnde the Board’s rules policies, and gurdelmes that support the revocatron
of the Respondent’ license. Frnally, the revocatron of the Respondent’s license is
consistent wrth the Board s prior. admrnlstratrve decrsrons in drscrpllnary matters with similar -
facts. ‘As such, the Board finds that the Respondents license should be revoked.

IT1S THEREFORE ORDERED that Permanent Certlﬂcate Number 420385,
prevrously |ssued to R J. WATKINS JACKSON, to practace nursing in the State of Texas
' be, and the same is hereby, REVOKED. |
ITIS FURTHER ORDERED that Permanent Certif cate Number 420385 ‘previously

- |ssued to R. J WATKlNS JACKSON ‘upon recerpt of thrs Order be rmmedrately delivered

| to the oft" ice of the Texas Board of Nursrng



ITIS FURTHER ORDERED that this Order SHALL be appllcable to Respondent’

multl-state pnvnlege if any, to practlce nursmg in the State of Texas.

Entered this ﬁ day of January, 2011
TEXAS BOARD OF NURSING e

KATHERINEA THOMAS, MN. RN e

EXECUTIVE DIRECTOR FOR THE: BOARD

Attachment Proposal for Decision; Docket No 507- 10-3575 (September1 -2010).



. Cathleen Parsley DR
Chlef Adnumstratlve Law Judge .

September I 201 0

 Katherine A. Thomas, MN,, RN S '_ ' VIAINTER-AGENCY
~ Executive Director ‘ .
Texas Board of Nursing

333 Guadalupe Tower III, Suite 460
Austin, Texas 78701

RE - Docket No. 507-10-3575; In the Matter of Permanent Certlficate
No. 420385 Issued to R J Watkins Jackson

Dear Ms. Thomas

Please find enclosed a Proposal for Decision in thls case. It contains my recommendatlon
and underlying rationale.

- Exceptions and rephes may be filed by any party in accordance with 1 TEX. ADMIN.
CODE § 155.507( c), a SOAH rule which may be found at www.soah.state.tx.us.

Smcerely,
Roy G Scudday %
Ad:nlmstratlve Law Judge
RGS/ap
- Enclosure

XC:'  R. Kyle Hensley, Assxstant General Counsel, Texas Board Nursmg, 333 Guadalupe, Tower III Ste. 460,
: Austin, TX 78701 — VIA INTER-AGENCY

Dina Flores, Legal Assistant TBN, 333 Guadalupe, Tower II, Ste. 460, Austm TX 78701 - VIA INTER—

- AGENCY
- Wendle Van Smlth, Anderson & Smxth Attomeys and Counselors at Law One Arena Place,
~ 7322 Southwest Freeway, Suxte 2010, Houston, TX 77074-VIA REGULAR MAIL

Willxam P. Clements Building ‘
- Post Office Box 13025 ¢ 300 West 15th Street, Suite 502 € Austin Texas 78711-3025
(512) 4754993 -Docket (512) 475-3445 Fax (512) 47_574994
: http://www.soah.state.tx.us ,



| SOAH DOCKET NO. 507-10-3575

IN THE MATTER OF

: | - §  BEFORE THE STATE OFFICE
PERMANENT CERTIFICATE 5
NO. 420385 ISSUED_TO o § )
R WATKINSJACKSON T
T Respondent - '§  ADMINISTRATIVE HEARINGS -
. PROPOSAL FOR DECISION

Staff of the Texas Board of Nursing’ (Staff/Board) brought action against R. J. Watkins
Jackson (Respondent) for violating TEX. OcC. CODE ANN. (Code) § 301.452 and 22 TEX.
ADMIN. CoDE (TAC) § 217 12, based on Respondent’s criminal hlstory, including her felony |
.~ probation for Theft. The proposal for decision finds that Respondent’s Registered Nurse (RN) - -
Alicens'e should be s_us’pended, but that the suspensien should be fully probated. |

1. JURISDICTION, NOTICE, AND PROCEDURAL HISTORY

The hearing convened August 26, 2010, before ALJ Roy G. Scuddny in the William P.
Clements Building, 300 West 15" Street, Fourth Floor, Austin, Texas. Staff was represented by
R. Kyle Hensley, Assistant General COuns_el. ~ Respondent was represented by attorney

Wendle Van Smith. The record closed at the conclusion of the hearing. -

‘Matters eonce_rning notice and jurisdiction were undisputed. Those matters are set out in

the Findings of Fact and Conclusions of Law.
IL. DISCUSSION

A vBackground_

Respondent has been licensed in Texas-as an RN in since 1970. On September 4, 2009,
Staff sent Respondent a Notice of Formal Charges filed against her. On April 8, 2010, Staff sent
Respondent its Notice of Heanng | ‘
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B. Evidence

»  Staff submitted mulnple exhibits. Respondent subiimtted one exhlblt and testlﬁed on her
own behalf ) : '

1 Undlsputed Facts .

Respondent, who is 69, has been a Registered Nurse since 1962, On May 28, 2009, in
Canse No. 1153732 in the 209" District Court of Harris County, Texas, Respondent entered a
plea of Nolo Contendere to the 1% degree felony offense of Theft greater than or equal to
$200 000, adjudication' was deferred, and Respondent was placed on comrhunity supervision for
a period of ten years, ordered to pay res’atutlon in the amount of $66,995. 77 and court costs,
perform a total of 200 hundred house of cornmumty service at the rate of 10 hours per month,

" and pay the restitution at the rate of $600 00 per month.'
2. Respondent’s Testimony

‘Respondent accepted resnonsibility for the theft that Was-‘the-tesult of Medicare fraud,
although she was not 'directly,_involv_ed in the ﬁaud. She paid $50,000 in restitution prior to
~ being granted deferred adjudication. She has ‘paid $1,000 a mon‘th in addition to the required
A ~A$600 00 a month toward the restitution amount, whxch now stands at $44, 481.90, and at ‘which
rate she will have the entire amount paid in 28 months She completed the. commumty service
- hours teaching Enghsh as a second language in a six-month period, wh1ch was one-thxrd of the

time provided. She expressed remorse for her actlons

 Respondent submitted a letter from Ron Fishbeck, her supefvision officer; stating that
results of Respond'ent’s random alcohol/drug tests were negative, that no subsequent arrests or
new charges have been filed-, that she reports as scheduled, has maintained_ stahte employment,

and has no direct or indirect involvement with Medicare or Medicaid billing. Respondent works

' Bd. Ex. 6.
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as a Quality Assurance nurse at Oceno Health Scryice a home health care scrvi‘ce In that
position, although she has access to patient records, she does not deal drrectly with patients and

_does not have access to patient ﬁnancral records or 1nsurance mformatmn
- C. . Analysis

Code § 301. 452(b)(3) prdvides-‘that a person is subject to disciplinary action for “
conviction for, or placement on deferred adjudication commumty supervision or deferred .
: dlsposmon for, a felony or for a misdemeamor involving ‘moral turpitude.” The Board rule at
22TAC § 213.27(b)(3) provides that one of the factors to consider in evaluating good
professional character in disciplinary matters is any “conviction for a felony or for a
misdemearior involving moral turpitude or order Of probation with er 'without an adjudication of -
guilt for an offense that would be a felony or rmsdemeanor mvolvmg moral turpitude if guilt
‘were adjudlcated » The rule at 22 TAC § 213 28(b)(2)(A)(v1u) lists “Theft greater or equal to

$1500” as bemg an offense agamst property that directly relates to and affects the practice of
nursing.

The Disciplinary Matrix of 'fhe Board found at 22 TAC § 213. 33(5) provides that
 discipline for placement on deferred adJudication for a felony will be reviewed under the Board’s

' Disc1plmary Guidelines for Criminal Conduct. Those Guidelines provrde that, for the crime of
Theft involved in this case, the proper sanction if the licensee is not on felony probation is to
~ issue the license with stipulation, but if the licensee is on felony probation, to revoke the license.

‘The Guidelines-set forth the reasoning for these sanctions as follows:

Offense Against Property -that involves an intent. to deprive person of his/her
property without his/her consent. Theft is a crime of moral turpitude Patients
- under the care of a nurse are vulnerable by virtue of illness or injury, and the
dependent nature of the nurse - patient relationship. Patients frequently bring
. valuables (medications, money, jewelry, items of sentimental value, checkbook,
or credit cards) with them to a health care facility. Nurses frequently provide care
in private homes and home-like settings where all of the patient’s property and
valuables are accessible to the nurse. Nurses frequently provide care in settings
without direct supervision. Theft crimes raise serious concerns whether a
- nurse/nurse applicant can be trusted to respect a patient’s property/possessions in
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the future. A nurse llcense would provrde unfettered opportunity and access to a
patlent’s person and property. :

- Itis clear from the Board rules and Guldelmes that Respondent s deferred adjudication |
for theft isa basrs for revocatxon of her hcense However, as stated in the Guidelines; each case

must be conS1dered on 1ts own ments

Respond'ent has no direct contact with patients, which is the major concern setlforth_ in the
sanction rationale. Respondent has no involvement with Medicare or Medicaid billing, and has
no access to patient financial records. Respondent is diligently working to pay the full amount of -
restitution as 'soon_._as possible, well before the sc_heduled end of the community supervision,
period. Respondent has no other history .of : criminat_ activities. In addition, any failure of
Respondent to continue complying with the terms of her community supervision could resultina
judgment of conviction being entered ageinst her that would serve as the basis for immediate

revocation of her license.

III. RECOMMENDATION

Based upon the above discussion; the ALJ recornrnends that Respondent’s registered
nursing license be suspended, but that the suspension be probated subject to such conditions as
required hy the Board, which conditions should remain in effect for the‘remainder of the period
that Respondent is on communit); supervision. Inasmuch as no evidence was submitted

regarding costs, no costs should be imposed against_Respondent.
IV. FINDINGS OF FACT

1. R Watkms Jackson (Respondent) has been licensed as a reglstered nurse by the Texas
Board of Nursmg (Staff/Board) since 1970. '

2. On September 4 2009, Staff sent Respondent a Notxce of Formal Charges filed against
her

2 1t should be noticed that the Guidelines refer to felony probation but do not clearly equate that with
community supervision as part of deferred adjudication, which are two different things.
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On Apnl 8, 2010 Staff mailed its Notice of Hearmg to Respondent

The notice of heanng contamed a statement of the time, place, and nature of the hearing;

a statement of the legal authority and jurisdiction under which the hearing was to be held;.
a reference to the particular sections of the statutes and rules mvolved, and a short plam
ST statement of the matters asserted ' > '

The heanng convened August 26 2010 in the _Wllllam P Clements Bulldmg,

300 West 15 Street Austin, Texas.

On May 28, 2009, in CauSe No. 1153732 in the 209" District Court of Harris County,
Texas, Respondent entered a plea of Nolo Contendere to the 1** degree felony offense of
Theft greater than or equal to $200,000, adjudication was deferred, and Respondent was
placed on community supervision for a period of ten years, ordered to pay restitution in

the amount of $66,995.77 and court costs, perform a total of 200 hundred house of -
community service at the rate of 10 hours per month, and pay the restitution at the rate of

$600.00 per month.

| Respondent paid $50, 000 (out of a total of $117,000) of restitution prior to the deferred

adjudication procedure. She has paid $1,000 a month in addition to the required $600.00
a month toward the restitution amount, the balance of which now- stands at $44,481.90,
and at which rate she will have the entire amount paid off in 28 months.

Respondent completed the community service hours.' teaching English as a second
language in a six-month period, which was one-third of the time provided.

Respondent accepted respon51b111ty for the theft that was the result of Medicare fraud,

although she was not dlrectly mvolved in the fraud. She expressed remorse for her
actions. .

Results of Respondent’s random aleohol/drug tests were negative, no subsequent arrests
or new charges have been filed, she reports .as scheduled, has maintained stable

employment, and has no.direct or 1nd1rect mvolvement with Medlca.re or Medlcard
billing. :

- Respondent Wo_rks as a Quality Assurance nurse at Oceno Health Service, a home health
_care service. In that position, although she has access to patient records, she does not

deal directly with patients and does not have access to patient ﬁnanclal records or
insurance mformatlon '

IV. CONCLUSIONS OF LAW

The Texas Board of Nursing (Board) has jurisdiction over th1s ‘matter pursuant to TEX.
OCC. CODE ANN. (Code) ch. 301
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" The State Office of Administrative Heanngs ‘has jurisdiction - over the hearing in this
proceeding, including the authority to issue a proposal for decision with proposed
findings of fact and conclusrons of law, pursuant to TEX. Gov: T CODE ANN ch. 2003

. - ‘Notice of the hearing on the merits was provided as requrred by Code § 301.454 and by

the Admrmstratrve Procedure Act, TEX Gov T CODE ANN. §§ 2001.051 and 2001.052.

; Respondent is subJect to d1sc1phnary actron by the Board pursuant to: Code
§301 452(b)(3) : I

- Staffhad the burden of proof by a preponderance of the evrdence

Based on Findings Nos. 6-11, Staff has failed to prove that Respondent’s previous
‘criminal conduct supports the revocatron of her license pursuant to 22 TEX. ADMIN. CODE
§§213.27 and 28. ‘

Based upon Fmdmgs of Fact Nos. 6-11 and Conclusion of Law No 6, the Board should
suspend Respondent’s registered nurse license, but fully probate the suspensron subject to
~ such conditions as required by the Board, which conditions should remain in effect for the
remainder of the period that Respondent is on community supervision. '

v SIGNED September 1 2010.

ﬁé%égﬂ\

SCUDDAY '
ADMINISTRATIVE LAW E
‘STATE OFFICE OF ADMINISTRATIVE HEARINGS



Texas Board of Nursing

333 Guadalupe Street, Ste. 3-460, Ausun Texas 78701
- Phom_ (512) 305.7400  Fax: (512)- 305 7401 - wwwbon.stntc.rx us

~ " Kutherine A, Thomas, MN RN
Executive Director -

September 16, 2010 -

- Administrative Law Judge Scudday Via Facsimile (512) 475-4994
State Office of Administrative Hearmgs
P.0. Box 13025
~ Austin, Texas 78711 3025

. RE: Inthe Matter of Permanent Certlﬁcate Number 4203 85
' Issued to R.J. WATKINS JACKSON o
Docket No. 507-10 3575

Dear Judge Scudday

Enclosed please f'md Stajf’., Excepfzons to Proposal for Decision, regarding the above-entltled
cause.

By copy of this letter, ] am forwardmg a copy of thls document to the Respondent

" Please feel free to contact me at 305- 7659 should you have any questlons and/or concerns
regarding this matter. :

‘Smc_;ercly,'
"R Kyle ensley
~ Assistant General Counscl

* RKH/rm
Enclosure -
o: - R.J. Watkins Jackson R .. CM/RRR #9171082]33393817766959
" clo Wendle Van Smith & Via Facsimile 712-995-1499.
7322 Southwest Freeway, Suite 201 0
Houston, Texas 77074 '

Members of the Board

Liads Rounds, PhRD, FNP, RN
Guiveston, Prestdent

Deborab Bell, CLU, ChFC.  Kristin Beucon, MSN, RN Patricia Cllpp IM Tamara Cowen, MN, RN Shor} Cresby, D, SPHR Maritye Davis, BSN, RN, MPA
. Abllene Austin Harliugen Daitas Sugnr Land

° Blanca Rnu Gnrdu l'hb RN lllchurd Glbm )..\N Kuthy Loader-3orn, LVN  Juselina u;)jun Phd), RN l)n\erlcy Jean Nugall, LVN  Mary Jane Salgade, MEd
’ Wity ("r-ubu:-v 330 3 Brynn Eagle Puss
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IN THE MATTER OF BEFORE THE

o §
PERMANENT CERTIFICATE - § o
NUMBER 420385 § STATEOFFICEOF
" SUEDTO .8 A -
 RILWATKINSJACKSON - . §  ADMINISTRATIVE HEARINGS

. STAFF’S EXCEPTIONS TO PROPOSAL FOR DECISION

7O THE HONORABLE JUDGE OF SAID COURT:

COMES NOW, Staff of the Board of Nursing and files this, Staff>s Exceptions to Proposal

for Decision, and would show the Administrative Law Judge as follows:
Il

Staff excepts to Fihding of Fact Number 9. Any discussion in this Proposal for Decision of

the Rcspondent being “not directly involved in the fraud” that was the basis of her plea of no contest
to the 1* degree felony offense of theft is improper. Allowing the Resporident to diminish her

culpability in her criminal behavior by claiming peripheral involvement in the crime does a

-disservice to the administrative process. To give credit to such testimony from the Respondent.

would force the Board to retry all cases involving criminal behavior by bringing live testimony to
both prove up the criminal conduct and refute any attempts (o negate responsibility for that criminal
conduct. As 22 TAC §213.27(c)(1) adamantly states, “The record of conviction or order of deferred
adjudication is conclusive evidence of guilt.” In the Board’s view, the Respondent is guilty of the
1* degree felony crime of theft by stealing over $200,000. She is a thief. Not a thief who was “not
directly involved in the fraud,” but simply a thief. ;

1L

B _Staff excepts to Conclusions of Law Number 6.and 7. The Disciplinary Guidelines for
. Criminal Conduct, the Disciplinary Matrix, and 22 TAC §§ 213.27 and 213.28 all point to the .

N revocation of the Respondent’s license to practice professional nursing. All of the Board’s policies
on licénsure of nurses on felony probation/community supervision are consistent in their view that

 such behavior speaks to a Réspondent’s inability o be trusted with the public. Nurses, by reason of-

- their position of power over people in their care who are physically, emotionally, and financially
vulnerable, are required to maintain good professional character. Theft is a crime of moral turpitude.
‘The Respondent has proven herself to be a thief to the magnitude of over $200,000.

The Administféti\}é Law Judgé miétakénly. concludes that the Respondent’s:current lack of

direct contact with patients, lack of access to patient financial records, and lack ofinvolvement with .

Medicare or Medicaid billing argues for a sanction of less than revocation. This view ignores the
fact that allowing the Respondent to maintain her nursing license allows her to get jobsthat do allow




 direct contact with patxents, that do allow access to pat:ent ﬁnancml records, and that do allow for

involvement with Medicare and Medicaid billing. - As the Board points out in the Disciplinary
Guidelines for Criminal Conduct comments regarding. theft, “A nurse license would provide
unfettered opportunity - and access to a patxcnt’s person-and property.” By her actions, the
Respondent has proven that she cannot be trusted, and that she should be allowed to retain her
nursmg license.

L

The Board requests thatthe ALJ amend the Proposal for Decxslon to amend Finding of Fact

" Number 9 to remove any reference to the Respondent riot being directly. involved in the fraud that -
constituted the theft. In addition; the Board requests that Conclusion of Law Number 6 be amended - -

to read that the Staff has proven that the Respondent’s previous crimirial conduct supports a

‘revocation of her license. The Board also requests that Conclusion of Law Number 7 be amended

to read that the ,Respond(;nt s registered nurse license be revoked.

‘Respectfully submitted,

TEXAS BOARD OF NURSING

R. Kyle Hensfey, Assistant Gen al Counsel
State Bar No. 50511847 ‘

333 Guadalupe, Tower III, Suite 460
Austin, Texas 78701 _

P: (512) 305-7659

F: (512) 305-8101 or (512) 305-7401



CERTH‘LCATE QT SDRVICE

I hereby certify that a trug copy of Staﬁ"s Excepttons to PI oposal for Deczszon was sent
via Certified Mail, on thxs the 16" day of Septernber 2010, to: o

- R.J. Watkins Jackson L - CM/RRR #91 7]08213339381 7766959
- ¢/o Wendle Van Smith

7322 Southwest Freeway, Suite 2010

Houston, Texas 77074 - :

o /,L,Z

R. Kyle Henﬂey, A531stant Ge:}yal Counsel




‘Katherine A, Thomas, AN, RN, -
- Executive Director :

 State Office of Admi

nistrative Hearings

~ Cathleen Parsley
- Chief Administrative Law Judge

Qctober 6,2010 .
" VIA FACSIMILE NO. $12/305.8101

Texas Board of Nursing ——
333 Guadalupe, Tower III, Suite 460

. Austin, Texas 78701 :

RE: Docket No. 507-10-2575; In the Matter of Permanent Certificate
No. 420385 Issued to R. J. Watkins Jackson

Dear Ms. Thomas:

. 1-have reviewcd Staff's -EXéepﬁo_ns filed .September 16, 2010, to the Proposal for
Decision (PFD) issued in the above-referenced case,- Having considered the exceptions, !

. recommend that the following changes be made to the Findings of Ract and Conclusions of Law:

Finding of Fact No. 9 should be revised as follows: -

'Respon'denr accepted responsibility for the theft that was the result of Medicare fraud,
“although she asserted that she was not directly involved in the fraud. She expressed
remorse for her actions.” . ' '

Conclusion of Law No, 6 should be revised as follows:

~ Based on Findihg‘ of Fact No. 6, Staff pro'v:d‘that Respondent’s previous crimingl
conduct supports the revocation of her license pursuant 10 22 TEX: ADMIN: CODE (TAC)..

1 §§213.27a0d 28,
- Conclusion of Law No. 7 should be brevised as follows:

Based upon Findings of Fact Nos. 6-11 and pursuant to the considerations set forth in
22 TAC § 213.28(e), the Bonrd should suspend Respondent’s registered nurse license,
but fully probate the suspension subject to such conditions as required by the ‘Board,
which conditions should remain in €ffect for the remainder of the period that Respondent
is on community supervision. ’
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'I'he Board may modify the Conclusxons Qf Law as it determmes necessary However, for
: the reasons expressed in the PFD, my rccommepdauon remains. unchangcd Thank you for your

attention to. thls mattcr
'Sinc'crcly. o
R,zgScudday '
Admxmsu'atwc Law Judge
RGS/ap .

XC: R Kyl Hensley, Assistant General Counsel, Texas Board Nursing, 333 Guadalupe, Tower i1, Ste 460,

Austin, TX 78701 « XIQFAQ!MlLENQ 512/305-8101 :

Dina Flores, Legal Assistant TBN 333 Gusadelupe, Tower 11, Ste. 460, Austin, ™ 78701 - VIA
2 D an ified Evidentiary Record vis Interagency Mail '

Wendle Van Smith, Anderson &.'Smith, Attorneys and Counselors at Law, One Arens Placc,

7322 Southwest Freeway, Suite 2010, Housten, TX 77074-VIA FACSIMILE NO, 71 49
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In the Matter of Permanent License § BEFORE THE TEXAS

Number 420385, Issued to §

R J WATKINS JACKSON, Respondent § BOARD OF NURSING
FORMAL CHARGES

This is a disciplinary proceeding under Section 301.452(b), Texas Occupations Code. Respondent,
R J WATKINS JACKSON, is a Registered Nurse holding license number 420385, which is in
current status at the time of this pleading.

Written notice of the facts and conduct alleged to warrant adverse licensure action was sent to
Respondent at Respondent's address of record and Respondent was given opportunity to show
compliance with all requirements of the law for retention of the license prior to commencement of
this proceeding.

CHARGE 1.

On or about February 26, 2008, Respondent was arrested by the District Attorney’s Office, Houston,
Texas, and subsequently charged in the 209th District Court of Harris County, Texas, under Cause
No. 1153732 for THEFT PROP >=$200K (a 1* Degree felony offense committed on March 14,
2000); and Cause No. 1153734 for THEFT PROP >=$200K (a 1¥ Degree felony offense committed
on January 4, 2001).

On or about May 28, 2009, Respondent entered a plea of Nolo Contendere to THEFT >= $200K (a
Ist Degree Felony Offense committed on March 14, 2000), in the 209th District Court of Harris
County, Texas, under Cause No. 1153732. As a result of the plea, the proceedings against
Respondent were deferred without entering adjudication of guilt, and Respondent was placed on
probation for a period of ten (10) years. Additionally, Respondent was ordered to pay Restitution
in the amount of sixty-six thousand nine hundred ninety-five dollars and seventy-seven cents
($66,995.77), and court costs.

On or about May 28, 2009, Cause No. 1153734 was dismissed in the 209th District Coﬁrt of Harris
County, Texas, because Respondent entered a plea in Cause No. 1153732.

Thev above action constitutes grounds for disciplinary action in accordance with Section
301.452(b)(3)&(10), Texas Occupations Code, and 22 TEX. ADMIN. CODE §21 7.12(13).

NOTICE IS GIVEN that staff will present evidence in support of the recommended disposition of
revocation of Respondent’s license to practice nursing in the State of Texas pursuant to the Board's
rules, 22 TEX. ADMIN. CODE §§ 213.27 - 213.33. Additionally, staff will seek to impose on
Respondent the administrative costs of the proceeding pursuant to § 301.461, TEX. Occ. CODE ANN.
The cost of proceedings shall include, but is not limited to, the cost paid by the Board to the State
Office of Administrative Hearings and the Office of the Attorney General or other Board counsel for
legal and investigative services, the cost of a court reporter and witnesses, reproduction of records,
Board staff time, travel, and expenses. These shall be in an amount of at least one thousand two
hundred dollars ($1200.00).
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NOTICE IS GIVEN that staff will present evidence in support of the recommended disposition of
revocation of Respondent’s license to practice nursing in the State of Texas pursuant to the Board's
rules, 22 TEX. ADMIN. CODE §§ 213.27 - 213.33. Additionally, staff will seek to impose on

Respondent the administrative costs of the proceeding pursuant to § 301.461, TEX. Occ. CODE ANN.
The cost of proceedings shall include, but is not limited to, the cost paid by the Board to the State
Office of Administrative Hearings and the Office of the Attorney General or other Board counsel for
legal and investigative services, the cost of a court reporter and witnesses, reproduction of records,
Board staff time, travel, and expenses. These shall be in an amount of at least one thousand two
hundred dollars ($1200.00).

NOTICE IS GIVEN that all statutes and rules cited in these Charges are incorporated as part of this
pleading and can be found at the Board's website, www.bon.state.tx.us.

NOTICE IS GIVEN that to the extent applicable, based on the Formal Charges, the Board will rely
on Adopted Disciplinary Sanction Policies for Nurses Lying and Falsification Fraud, Theft &
Deception which can be found at the Board's website, www.bon.state.tx.us.

Filed this_ 1™ gay of;éé#m, SWANE

TEXAS BOARD OF NURSING

Jam . Johnston, General Counsel
Board Certified - Administrative Law
Texas Board of Legal Specialization
State Bar No. 10838300

Jena Renee Koslan Abel, Assistant General Counsel
State Bar No. 24036103

Robert Kyle Hensley, Assistant General Counsel
State Bar No. 50511847

John F. Legris, Assistant General Counsel
State Bar No. 00785533

TEXAS BOARD OF NURSING
333 Guadalupe, Tower III, Suite 460
Austin, Texas 78701
P: (512) 305-6824
F: (512) 305-8101 or (512)305-7401
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